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Chapter 1: Introduction

General Overview

The Tennessee General Assembly enacted the Tennessee Retailers’ Sales Tax Act (the “Act”)
in 1947. The Act imposed a sales tax on the privilege of engagingin the business of selling
tangible personal property.' The Act also imposed a complementary use tax that applies
when a taxable product is used, consumed, distributed, or stored in this stateand the seller
did not collect sales tax on the product brought or shipped into Tennessee at the time of
sale.? Sales tax was first imposed on certain servicesin 1955.3

Tennessee sales tax serves as the primary source of state tax revenue and makes up
approximately 60% of all tax collections. Sales and use tax have two parts: a state portion
and a local option portion. Thelocal option portion isimposed by city and/or county
governments and was first enacted under the 1963 Local Option Revenue Act.

Current sales and use tax laws are foundin Tenn. Code Ann. 88 67-6-101 et seq., and the
local option sales and use tax laws are foundin Tenn.Code Ann. 88 67-6-701 et seq. Rules
and regulations may be found in TENN. ComP. R. & REGS. 1320-05-01-.01 et seq.and TENN.
Comp. R. & REGs. 1320-05-02-.01 et seq.Linksto the Tennessee code, rules, and regulations
may be found on the Tennessee Department of Revenue's (the “Department”) website under
the Tax Resources page.*

1. Administration

The Department administers both the state and local sales and use taxes. Taxpayersfile all
sales and use tax returns and make payments directly to the Department, who then
distributes thelocal tax proceeds minus administrative fees to the counties and
municipalities. Generally, all dealers are liable for collecting sales tax from their customers
and remitting the tax to the Department.® All Tennessee residents and businesses must pay
use tax when sales tax was not collected by the seller on otherwise taxable products brought
or shipped into Tennessee.

2. Transactions Subject to Sales & Use Taxes

Sales and use taxes are transactional taxes applied to sales or purchases. Sales tax generally
applies to the retail sales of any business, organization, or person engaged in making retail
sales, including selling, leasing, or rentingtangible personal property and selling certain
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taxable services, amusements, software, and digital products specified in the law.® Use tax
applies to all items otherwise subject to sales tax except for servicesand amusements.’

Sales and use tax apply in various ways:

3.

Sales tax on thein-state retail sale of a taxable product;®

Usetax on the out-of-stateretail sale of a taxable product shipped to Tennessee
consumers by an out-of-state retailer who is not required to register in Tennessee;?

Usetax on theimportation oftaxable products for use, consumption, storage for
use, and distribution in this state; '° and

Usetax on a contractor's use of tangible personal property in the performance of a
contract where no sales and use tax was paid on the retail purchase.™

Rates and Impositions

State Sales and Use Tax

The statesales tax and use tax are each calculated by using the same basis (sales
price/purchase price) and share the same tax rate.’? The general state sales tax rate for
most tangible personal property, taxable services, and othertaxable productsis currently
7%. However, the select products and services below are taxed at different state tax rates.

Food and Food Ingredients - 4.0% '3

Aviation Fuel - 4.25% '

Industrial Water for Manufacturers-1.0%'>

Industrial Energy Fuel for Manufacturers-1.5%"®

Electricity for Qualified Data Centers-1.5%"’

Interstate and International Telecommunications Sold to Businesses - 7.5% '8
Manufactured Homes-3.5%'°

Video Programming Services (Cable TV Monthly Charges of $15.00 to $27.50) -
8.25%2°

Direct-to-Home Satellite Television Services - 8.25%2"
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= Qualified Common Carriers Direct pay the sales tax on Tennessee Purchases of
Tangible Property that is used Outside the State - 3.75% %2

A portion of the aboveitems are also taxed at different local tax rates. Special local tax rates
can be foundin Tenn. Code Ann. 8 67-6-712. For more information on local sales and use tax
and different rates, see Chapter 7 of this manualtitled Local Sales and Use Tax Imposition.

Single Article

An additional state single article tax at a rate of 2.75% is applied to any single item of
tangible personal property sold with a sales price in excess of $1,600 but less than $3,200.%3
Single article is discussed in more detail in Chapter 8.

Local Option Tax

Any county orincorporated city, by resolution or ordinance, may levy a local sales and use
tax on the same privileges that are subject to the state sales or use tax.>* Every local
jurisdictionin Tennessee that has enacted a local sales and use tax has its own respective
tax rate.

The local option salesand use tax rates vary from 1.50% to 2.75%. The local option tax rate
may not exceed 2.75% and must be a multiple of .25.2° The local sales tax rate and local use
tax rate in a specific location arethe same. Local sales tax rate charts, tables, boundary
databases, and otherlocal tax resources are available on the Department’s website HERE.?®
The local option taxis discussed in more detailin Chapter7.

4. Credits

Credits are tax incentives that offset tax liabilities. Depending on the type of credit and the
year, a credit may offset both sales and usetax or just one of the taxes.

To prevent multi-state taxation, Tennessee taxpayers are allowed credit for sales and use tax
legally paid in another state against use tax owed in Tennessee.?’ Credit is only allowable if
thetax paid was a properly imposed tax and may not exceed theamount of usetax duein
Tennessee.”®

Credits are discussed in more detailin Chapter 20.
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5. Exemptions

Generally, the sale of all tangible personal property and specifically enumerated services are
subject to sales tax, unless a statutory exemption applies. Sales and use tax exemptions may
generally be divided into three categories: entity-based exemptions, product-based
exemptions, and use-based exemptions. However, some exemptionscan beentity-basedand
use-based, suchas the agricultural exemption.

Entity-based Exemptions

Entity-based exemptionsare available depending onwhothe purchaseris or whatthe purchaser
does. Forexample, qualified farmers and qualified manufacturerscan make purchases of certain
items taxfree orat a discountedtaxrate. Most entity-based exemptions require a special
exemption certificatewhile most product-based exemptions do not.

Product-based Exemptions

Product-based exemptions are available depending onthe product purchased. For example,
gasoline, textbooks, school meals, and several healthcare products are not subject to sales
and usetax. If taxpayers sell exempt products, they should not collect tax on the sales.

Use-based Exemptions

Use-based exemptions are available when certain types of tangible personal property or
services are put to a specific exempt use. For example, concreteis generally subject to sales
tax. However, if the concreteis purchased for use to construct an electric generating plant
(such as a dam), the concreteis tax exempt.?? Most use-based exemptions require a special
exemption certificate, such as a pollution control exemption certificate.

Sales and use tax exemptions are generally found in Tenn.Code Ann. § 67-6-301 through
Tenn. Code Ann. § 67-6-396. Exemptions are discussed in more detail in Chapters 18 and 19.
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Chapter 2: Nexus

Historical Overview

Tennessee, like most states, taxes theretail sale of tangible personal property and
specifically enumerated servicesin the state. Retailers are generally required to collect sales
tax from their customers on their taxable sales. If an out-of-state retailer does not collect
sales tax, the consumer must pay the corresponding consumer use tax on taxable purchases
imported from out-of-state. Astate’s ability to require a retailer to collect state and local
sales taxis based on “nexus.” When a business has “nexus” with agiven state, or in other
words a connection (physical oreconomic) with the state, the state can constitutionally
exercise authority to require the businessto collect and remit the tax.

The specific United States Constitutional principles that apply to making a nexus
determination arethe Commerce Clause and Due Process Clause. Two seminal United
States Supreme Court decisions, National Bellas Hess, Inc.v. Department of Revenue of I1l.*° and
Quill Corp.v. North Dakota®' first interpreted these constitutional principles and stated that if
a retailer did not have physical presencein a state, it was not required to collect that state’s
sales tax. In otherwords, the business did not have nexusin the state; thus, the state could
not force the business to collect sales tax from itsin-state customers.

Many states challenged the Court's interpretation and sought to require retailers to collect
sales tax because consumer use tax compliance rates are notoriously low.*? Thisissue also
became more prevalent as electroniccommerce fundamentally altered how businesses
make sales.

INn 2018, the Court overturned its decisionsin Bellas Hess and Quill when issuing its decision
in South Dakotav. Wayfair.>® The Court ruled, in part, that the physical presence requirement
was illogical on its face, that it was contrary to the realities of the modern marketplace, and
that it served to promote tax evasion. Using this reasoning, the Court overturned the
physical presence requirement as the sole basis of determining nexus; thus, states may now
require out-of-stateretailersto collect sales tax on sales made in their respective states if
certain economicfactorsare present(i.e., the business has“economic presence”in the
state). These economicfactorsare discussed in more detail below.
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Tennessee Nexus Requirements

All'in-state businesses have nexusin Tennessee and must collect sales tax from their
customersand remit the tax to the Department. Out-of-state retailers must register with the
Department and obtain a certificate of registration and collect and remit sales or use tax if
they have“nexus” with Tennessee. The following list contains activities that would require
retailers to register and collect sales tax in Tennessee:

= Useof employees, agents, or independent contractors to solicit sales in Tennessee.

= Useofthird partiesin Tennessee to conduct substantial business activitiesin
Tennessee.**

= Maintaininginventory in Tennessee and usingin-stateindependent contractorsto
fulfill Tennessee retail sales of that inventory.

= In-state promotional activity by company personnel, including participationin trade
shows.

= Physical Tennessee business presence of a subsidiary that is acting as an agent of
the out-of-state dealer or that is conducting activities in Tennessee on behalf of such
a dealer (e.g., a retail storethat takes returns of purchases made online from
parent).

= Useof company-owned trucks or use of contract-carriers acting as an agent for the
seller.

= Maintaining astore, office, warehouse, showroom, or other place of businessin
Tennessee.

= Leasingorrentingtangible personal property in Tennessee.

= Repairing, installing, or assembling tangible personal property in Tennessee or the
use of an agent or independent contractor to perform those services in Tennessee.

= Providingtelecommunication servicesto subscriberslocated in Tennessee.
= Providingany taxable servicein Tennessee.

= Useofan in-state party to route customersto the out-of-state dealer (commonly
known as “click-through nexus”).3*
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1. Out-of-State Dealers with no Physical Presence in Tennessee

Out-of-state taxpayers with a physical presence in Tennessee have substantial nexus with
this state.® Furthermore, pursuant to the Wayfair decision, out-of-state dealers with no
physical presence in Tennessee that make sales that exceed $100,000to customersin this
stateduringthe previoustax yearalso have substantial nexusin this state.?’

A Effective October 1, 2020, the threshold was reduced from $500,000 to
$100,000.

If an out-of-state taxpayer has no physical presencein Tennessee and meets the $500,000
threshold after]July 31, 2019, or the $100,000 threshold after October 1, 2020, itis required
toregister and begin collecting sales and use tax on thefirst day of the third month
followingthe monthin which it meetsthe threshold. For example:

= [fan out-of-state dealer meetsthethreshold onjanuary 15, 2020, the dealer is
required to register, collect, and remit sales tax beginning on April 1, 2020, for any
sales made on or after April 1, 2020.

Please note that the requirement to register as a result of meeting the threshold does not
apply retroactively.Ifan out-of-state dealer has no physical presencein Tennessee and does
not meet the threshold, it is not required to register or collect sales and use tax. However,
the Department encourages all dealers to voluntarily register and collect sales and use tax as
a convenienceto their customers.

Forpurposes of meeting the threshold, dealers should include all retail sales, including
exempt retail sales but should exclude sales for resale.

This information may also be found on the Department’s website in Important Notice 19-04
- Post-Wayfair Collection by Out-of-State Dealers and Important Notice 20-14- New Filing
Threshold for Out-of-State Dealers.

2. Local Sales Tax Reporting by Out-of-State Dealers

Out-of-state dealers who collect and remit sales and use tax must report their sales based
onthe shippedto or delivered to address of the customer. Out-of-state dealers may have
onelocation ID in the Department’s tax system for reporting all sales into Tennessee but
should report the sales by the shipped to or delivery destination in the local tax schedule on
thesales tax return (Schedule B). Out-of-state dealers must apply the specific local sales tax
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rate in effect for the city or county jurisdiction into which the sale was shipped or
delivered.®®

A Please notethattaxpayers maynolongeruseauniformlocal rate of 2.25%.
Theymust collect the applicablelocal salestax rate.

All local sales tax collected and remitted by out-of-state dealers will be distributed to the
local jurisdiction into which the sale is shipped or delivered. Out-of-state dealers must report
the actual jurisdiction into which the sale is shipped or delivered when filing their sales and
use tax returns so that the Department can make the proper distribution to local
jurisdictions.?®

Sales shipped or delivered to an address within an incorporated municipality must be
reported separately from sales shipped or delivered to an addressin the unincorporated
area of a county.Forexample:

= Sales shippedto customersin Chattanooga must be reported and taxed as
Chattanooga salesonthelocal tax schedule of the sales tax return, not as Hamilton
County tax.

Dealers and certified software providers may use the boundary database available HERE on
the Department’s website to determine the local sales tax rate for each of thejurisdictionsin
Tennessee. For more information onlocal sales tax, please see Chapter 7.
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Chapter 3: Administrative Requirements

This chapter will provide an overview of the following administrative topics:
= Registeringwith the Department of Revenue (the “Department”)
= Filing and paying sales and use tax
= Requestingrefunds of sales and use tax remitted to the Department
= Statuteoflimitations
= Penalties
= |nterest
= Records maintenancerequirements
= Whattodo ifuponthesale or closure of a business
= Successor liability

= Responsible person liability

Registration Generally

Any “person” that manufactures, distributes, sells, rents, or leases tangible personal property
or providestaxable servicesin Tennessee must obtain a Certificate of Registration
(“certificate”) by registering with the Department before conducting businessin Tennessee.

This requirement applies to all “persons,” which is broadly defined and includes individuals,
sole proprietorships, partnerships, LLCs, corporations, and numerous other entity types.*°
Persons from other states that maintain a physicallocationin Tennessee, whether
temporary or permanent, must hold a certificate. Furthermore, persons from other states
who meet the economic nexus thresholds discussed in Chapter 2 must hold a certificate.*’

A Please notethatabusiness thathas more than onelocationmust hold a
certificatefor each businesslocation.
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Registration Process

Applications for registration are available online through the Tennessee Taxpayer Access
Point (“TNTAP”). To register, taxpayers should select thelink titled “Register a New Business”
in the Registration section of our TNTAP website.*?

Taxpayers should have the following information available to complete registration:

= The name, address, and phone number ofthe business, all owners, officers, or
partners, and the person making the application.

= The Social Security Number(s) of all owners, partners, or officers.

= The Federal Employerldentification Numberissued by the United States Internal
Revenue Service.

= Adescription of the business, the type of ownership, a brief explanation ofthe
nature of the business.

= [fthebusinessis a corporation, the date of incorporationis needed.

= [fthebusiness was purchased, the name and address of the previous owneris
needed for registration.

= The signature onthe paperapplication of the sole proprietor, a partner, or an officer
of a corporation.

Uponregistering, the entity will receive a certificate and should begin collecting and
remitting sales tax.

A Taxpayersshould notethatregistration for asalesand usetax accountis not
registrationfor abusinesstaxaccount or the applicationfor abusiness
license. Forinformationon how to apply for a business licenseor register for
a businesstax account, taxpayers should reference the Department’s
Business TaxManual and the Department’'s website.

1. Consumers or Business Users

When a user of tangible personal property, computer software, and certain digital products
doesnot pay sales taxto a dealer, the user becomes personally liable for the use tax.
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Generally, thisoccurs when a user purchases goods from an out-of-state dealer that is not
registered for Tennessee tax. Business users importing tangible personal property,
computer software, or certain digital products that do not pay sales or use tax to the out-of-
state dealer must register for purposes of paying use tax. Consumers (usually individuals)
that owe small amounts of use tax are encouraged to pay the use tax via the Consumer Use
Tax HERE onthe Department’s website rather than registering.** The following links on the
TNTAP page: “Returns” - “View Return Links” - “File Consumer Use Tax Return.”

2. Flea Market Operators & Dealers

Flea market operators are responsible for ensuring that all dealers making sales at the flea
market are properly registered with the Department for sales and use tax purposes. The flea
market operatoris authorized to accept applications for registration and collect registration
fees from flea market dealers who are not already registered for Tennessee sales and use
tax.

A flea market dealer who does not register is subject to a penalty of $10.00 per booth per
day.The Department also may impose a penalty on the flea market operator of $10.00 per
booth perday, up to a maximum fine of $100 per day, at any location wherethe
Commissioner determines that the flea market operatorwas negligent in allowing dealers to
operatewithout proper registration.**

All flea market dealers in the state are required to register and collect sales tax ontheir
sales. Fleamarket dealers that are registered should report their sales tax collections from
all flea market sales on their business location return.

Flea market dealers that are not already registered and are making sales at flea marketson
a permanent basis at one or more flea markets must obtain an annual registration. The
annualregistration fee is $45.00. The annual registration is valid for a calendar year (January
1 through December 31). If the dealer’s sales tax liability is more than $45.00, the dealer also
must file a return, reporting all sales tax on Tennessee flea market sales that is in excess of
the $45.00 registration fee.

Flea market dealers that are not already registered and are making sales at flea marketson

a less than permanent basis havethe option to register and pay a quarterly or monthly
registration fee. The monthly registration feeis $5.00, and the quarterly registration feeis
$15.00. Theseregistrations are valid for only a single flea market location. If a dealer’s sales
tax liability during a quarteris morethan the dealer paidin registration fees for that quarter,
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thenthedealer also must file a return and pay the sales tax that exceeds the registration
fees due for that quarter from sales at that flea market location.

A dealer may register a maximum of three times per year in each location. If a dealer
registers morethan three monthly registrations, he must purchase a quarterly or annual
registration for that location.Ifa dealer registers morethan three quarterly registrations, he
must purchase an annual registration for that location.

3. Revocation of Certificate of Registration

Any taxpayer violating the provisions of the sales or use tax law may have the certificate of
registration revoked by the Commissioner after an opportunityfora due process hearing
has been afforded. If the certificateis revoked, that person will not be eligible to apply for
another certificate for 12 months. The taxpayer is entitled to a hearing with the Department
to determineif revocation was justified. The taxpayer will receive a 10-day notice of the
hearing and be allowed to present evidence as to why the certificate should not be
revoked.*

Any person engaged in business as a dealer in Tennessee without a certificate of registration
from the Department is guilty of a Class C misdemeanor. 4

Filingand Payments

Ataxpayerselling products or taxable services must file sales tax returns monthly ifthe
taxpayer meets a filing threshold of $400 gross sales per month or $4,800 in gross sales per
year. Taxpayers who do not meet the filing threshold should pay sales tax to their suppliers
in lieu of registering with the Department to collect and remit sales tax to the Department.’

All sales and use tax returns and associated payments must be submitted electronically
through TNTAP. Taxpayers may createa TNTAP account tofile sales tax. Taxpayers are not
required to create a TNTAP account to file consumer use tax.

1. Filing through TNTAP

Tennesseetaxpayers have online access to theirtax accounts. Taxpayers should createa
TNTAP account to file taxes, manage tax accounts, and view correspondence. Taxpayers
must register for a tax account prior to creatinga TNTAP account.

To createa TNTAP account, follow the steps below orin this video:
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= Navigatetothe TNTAP homepage: https://tntap.tn.gov/eservices/ /

= (Click onthe “Createa Logon” button inthe upper right section of the page. Creating
a TNTAP account is different than registering a new business. Forinformation on
registering a business, see the above section titled “Registration”in this chapter.

= Populatetherequiredfields onthe General Information, Registration, and Logon
Information pages.

= After completing these pages, enter your email address, and submit the request for
a TNTAP account.

= After submission, logonto TNTAP with the newly created login credentials.

= Then, connectyourtax accountsto the TNTAP account to access specific tax
accounts. To gain access to tax accounts, follow the instructionsin this video.

2. Filing through an Approved Software Vendor

Taxpayers may file Tennessee sales and use tax through an approved softwarevendor. Alist
of approved softwarevendorsis available onthe Department's website. Click here for a list of
approvedvendors.

3. Filing through the Streamlined Central Registration System

Remote sellers with no business location in this state that register in Tennessee through the
Streamlined Central Registration System may file using the Streamlined Simplified Electronic
Return (“SER”). Taxpayers with business locations in Tennessee cannot file using SER.

Filing Periods and Due Dates

1. Filing Periods

Tennesseelaw requires taxpayersto file sales and use tax returns and remit the
corresponding payment monthly. However, the Commissioner may establish by rule
periodic filing and payment dates in instances where the Commissioner deemsit to be in the
bestinterest of the state.*®

Taxpayerswhose sales and use tax liability for 12 consecutive months has averaged $1,000
or less per month are authorized to file monthly or quarterly.*®

28| Page


https://tntap.tn.gov/eservices/_/
https://www.youtube.com/watch?v=3a1U73JcoV8&feature=emb_rel_end
https://www.tn.gov/content/tn/revenue/e-filing-information/electronic-filing-using-a-software-vendor/approved-software-vendors---sales-and-use-tax.html
https://www.tn.gov/content/tn/revenue/e-filing-information/electronic-filing-using-a-software-vendor/approved-software-vendors---sales-and-use-tax.html

TN Department of

'Revenue

2. Filing and Payment Due Dates

Sales tax due dates depend on the taxpayer'sfiling frequency.
Monthly Returns

Monthly returns and payments are due on the 20" day of the month filingthe end of the
reporting period. This filing frequency applies to most Tennessee taxpayers.

Quarterly Returns

Quarterly returns and payments are due on the 20" day of the month following the end of
the quarter (January 20, April 20, July 20, October 20).

Annual Returns

Annualreturns and payments are due onJanuary 20'". Generally, thisfiling period will only
apply to manufacturers, wholesalers, and marketplace sellers that only make sales through a
marketplacefacilitator that is collecting Tennessee sales and use tax.

1099-K Filing Requirement

Reporting entities required to file a 1099-K Information Return with the Internal Revenue
Service (“IRS") must also file the information return with the Department.>° The 1099-K
returns must be filed with the Department within 30 days of thefiling due date required by
thelRS. If the IRS grants a Federal Form 8809 extension, the due date for filing with the
Department of Revenueis also extended 30 days.

Reporting entitiesinclude:
= Payment settlement entities.
= Third-party settlement organizations.
= Electronic payment facilitators.

= Third parties acting on behalf of payment settlement entities.
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Rules for Billing Sales Tax

1. Invoicing

Dealers must indicate whether sales tax is being charged to the customer. They may either
show the sales tax charged on theinvoice or post a sign stating that sales taxis included in
the price.”"

A dealer may elect to include the sales taxin the price charged for personal property or
taxable service. If a dealer makes this election, it must give notice to the purchaser that the
price includes sales tax. This may be done by posting a sign stating “Prices Include Sales Tax”
or including such phrase on theinvoice or sales receipt. For example:

= Anairportsells aviation fuel with the 4.25% sales tax included in thelisted price of $5
per gallon for aviation fuel. The airport mustindicate either ontheticket or receipt
givento the customer oron conspicuously posted signs that “Prices Include Sales
Tax.” Assuming airport signs or receipts given to the customer provide the proper
notice, taxis calculated as follows: $5.00 + 1.0425 = $4.80 price per gallon excluding
sales tax; $5.00 - $4.80 = 20¢ sales tax per gallon.

A dealer including the sales tax in the purchase price of its sales must remove the sales tax
when making sales to tax exempt entities and must remove therequired noticefrom the
invoice or receipt for such sales.

Tennesseelaw prohibits dealers from making false or misleading statements concerningthe
reasons for price reductions.However, Tennessee tax law does not prohibit a dealer from
advertising to purchasers that no sales tax will be charged or that the dealer will pay the
sales tax itself. If a dealer choosesto conduct such advertising, then it will be liable for sales
tax on theamount paid by the purchaser. Forexample:

= Afurniturestore advertises a weekend sale in which customerswill “pay no sales
tax.” Such a statementindicates to customersthat the prices do notinclude sales
tax. The furniture dealer is liable for the tax and must calculate and pay the amount
of tax on thetotal price charged to the customer. Assuming a customer paid a total
price of $800 for the purchase of a recliner during the weekend sale and the
combined state and local tax rate is 9.25%, tax must be calculated as follows:
$800.00 x 9.25% = $74.00 sales tax liability of the furniture store dealer.
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2. Installment or Credit Sales

Sales tax s collected on an accrual basis. Dealers making sales on credit terms or installment
terms must report and remit the sales taxin the tax period in which the sales agreement
was entered into.>?

Included in the definition of “sale” is “a transaction whereby the possession of property is
transferred but the seller retains title as security for the payment ofthe price.”>?

Refunds

When a taxpayerremits sales or use taxesin error orin contravention ofany statute, rule,
regulation, or clause of the constitution ofthis state or of the United States, the taxpayer
may request a refund of such taxes by filing a claim for refund with the Department.>*
Because dealers are primarily responsible for collecting sales taxes from their customers,
dealers will generally be the party that files a claim for refund with the Department.
However, customersare also permitted to file a claim for refund with the Department if
certain requirements are met. The criteria for refund requests made by dealers and
customers are discussed below.

Notethat the refund procedures and requirements discussed in this section are general in
application. There may be certain transactions to which more particular refund procedures
or requirements apply (e.g., transactionsinvolving marketplace sellers and marketplace
facilitators). If applicable, any specific refund procedures or requirements (other than those
discussed in this section) will be discussed in the transaction-specific sections of this Manual.

1. Refund Requests Made by Dealers

Before a dealer canreceive a refund of sales tax that was collected in error from a customer
and remitted to the Department, the dealer must first refund or credit the sales tax to the
customer. The dealer is required to submit copies of documentation with its claim for refund
that provesthe dealer provided the customer with either a credit or refund of the tax for
which the dealer is requesting a refund.

2. Refund Requests Made by Customers

Public Chapter480 (2021), effective October 1, 2021, implements proceduresto allow a
customerwho remits sales or use taxesto a dealer in error to request a refund of such taxes
from the Department, ratherthan from the dealer, if certain requirementsare met.
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Fora customerto beeligible to request a refund of sales or use tax directly from the
Department, all the following requirements must be met:

= The amount ofthe claim for refund to be filed by the customer must exceed $2,500
per dealer.

= The dealer must have collected the tax fromthe customerand remittedit to the
Department.

= The customer must have requested arefund from the dealer on at least two
separate occasions and the dealer failed or declined toissue the refund.

Inaddition, one of the two requirements must be met: 1) The customer must obtaina
written statement from the dealer in which the dealer atteststo the belowitemsunder
penalty of perjury on a form prescribed by the Department, the taxes were remitted to the
Department by the dealer, includingthe amount and the date remitted;

= The dealer has not claimed and will not claim a refund of such taxes.

®  The dealer has not taken and will not take a credit for such taxes.

= The dealer's sales and use tax account number.

= Thelocal jurisdiction or jurisdictions for which any local sales tax included in the
refund claim was collected and remitted.

The customer’s request for a completed dealer attestation form may be submitted with the
second request for refund, at the earliest, or may be submitted later.

or 2) if the customer reasonably attempts butisunableto obtain an attestation fromthe
dealer, sufficient information must be made availableto the Department to verify the
information outlined above.

Contacting the Dealer

The statuterequires the customer request a refund fromthe dealer on at least two separate
occasions prior to submitting a claim for refund with the department. The two requests
must be documentable and be madein written or electronic form (such as email).

The customer’s second request for refund from the dealer may be made upon receiving a
written refusal from the dealer or 30 days after the initial refund request is submitted,
whichever occursfirst. The 30-day period between requestsis necessary to allow the dealer
timeto reviewthe request and initiate or decline a refund.>>
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Statutes of Limitations

Generally, the statute of limitations refers to the legal limit on the period within which a
certain legal action may occur, such as the Department issuing an assessment or a taxpayer
filing a claim for refund. Actions that occur after this period expires are barred and may not
be taken.

1. Assessments

The statute of limitations for a sales and use tax notice of proposed assessmentisthree
years from December 31° of the yearin which the return was filed. For example:

= Business Afiles and paysits June 2018 return on July 20, 2018. The Department has
untilDecember 31, 2021, toissue a notice of proposed assessment for that return
(i.e., threeyears from December 31, 2018).

= Business Bfiles and pays its November 2018 return late on February 20, 2019. The
Department has until December 31, 2022, to issue a notice of proposed assessment
for thatreturn(i.e., 3 years from December31, 2019).

The three-year statute of limitations does not apply if a return is not filed, or if a false or
fraudulent returnis filed with the intent to evade tax.>® The Department may issue a notice
of proposed assessment at any timein such circumstances.

2. Refunds

The statute of limitations for refund claims is three years from December 31 of the yearin
whichthe payment was made. Forexample:

= Business Afiles its December 2017 sales and use tax return and remitsthe
corresponding payment onJanuary 20, 2018. Business A has until December 31,
2021, tofile a claim for refund for such period, even though the sales tax at issue
was collected more than threeyears prior.

Refund Determinations

The Department must decide whethertoissue a refund pursuant to arefund claim within six
months of receipt of the claim. If a refund claim is not approved or denied within six months
following receipt of the claim, the refund claim is deemed denied for the purpose of filing
suitin chancery court. If the claim for refund is denied, the taxpayer may file a suit for
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refund in chancery court within oneyear fromthe date on which the claim for refund was
filed.>’” This one-year period of limitation can be extended only once by written agreement of
the parties thatis entered into within one year from the date the claim for refund was

filed.*® The taxpayer may also request an informal conference with the Department to
contest adenied refund claim. Moreinformation on theinformal conference process is
provided below.

3. Statute Waivers

The Department may enterinto a written agreement with the taxpayerto extend the
statutory period of limitations upon the assessment of taxes payable to, or refundable by,
the Department. The Department will provide the taxpayer with a standardized form when
extending the statute of limitations during an audit. The waiver form extends both the
period for making assessments and the period for requesting refunds. This form does not
extend thetimeframe for filing suit after a refund claim is denied.

The taxpayer and the appropriate Department official must sign the waiver agreement
before it will be considered a fully executed agreement. Both parties must sign the extension
form before the statute of limitations period has expired. The form cannot be backdated and
signed after the expiration ofthe statute by either party. Audits will have to be adjusted for
expired periods if the waiver is not signed by both parties before the expiration of the
statute of limitations. Taxpayers should make a copy of the signed form before returningthe
form to the auditor.>®

Penalties
The Department may impose a penalty on a taxpayerwho:

= Fails tofile a sales and use tax return or who'is late filing a sales and use tax return
or
= Fails toremit sales and usetax orwho is late remitting sales and use tax to the state.

When a taxpayer fails to submit a timely return and penalties and/or interest are applied,
the penalties and interest become part of the totalliability due. The Commissioner of
Revenue may for good cause waive payment of penalty on any tax due.®®
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1. Penalties and Penalty Rates
Delinquency Penalty - Filing or Paying Late

If a taxpayer does not file its return, files late, or does not timely pay thetax due, a
delinquency penalty willbe assessed. The penalty is computed at arate of 5% per month, or
any portion of a month, fromthe due date untilthe date taxes are paid.

=  The maximum penalty is 25% of the taxamount due.

= The minimum penalty is $15, regardless of the amount oftax due.
Negligence Penalty

Taxpayers are expected tofile returnswith all required schedules and disclosures and pay
the applicable tax based on Tennessee law. Failure to do so could result in the Department
assessing a penalty if the Department determines such failure is due to negligence.
Negligenceincludes, butis not limited to, any failure to make a reasonable attempt to
comply with thelaw.

Ataxpayer'sfailure to report and pay thetotalamount oftaxes due may result in the
imposition ofa penalty in theamount of 10% of the underpayment, ifthe Department
determinessuch failure is due to negligence.

Fraud Penalty

Fraudincludes any deceitful practice or willful device resorted to with theintent to evadethe
tax.®" If the Department determines afailure to report and pay tax is dueto fraud, a penalty
of 100% of the underpayment will be imposed against the taxpayer. Imposition of this
penalty is in lieu of all other penaltiesimposed by the Department, except penalties for
dishonored check or money order payments and penaltiesimposed in accordancewith the
Tax Enforcement Procedures Act.®?

2. Penalty Waivers

The Commissioner is authorized to waive, in whole or in part, penalties that are not the
result of gross negligence or willful disregard of thelaw. Thus, the Commissioner does not
have the authority to waive properly imposed fraud penalties. A good and reasonable cause
for waiver, set forth in the law, must apply before the Commissioner can waive a penalty.®?
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Interest may not be waived under any circumstances as specifically providedin Tennessee

law.%*

If a taxpayerfails to pay the full amount of tax due, the following circumstances would be
good and reasonable causes to waive the penalty:®°

The taxpayerincurred a deficiency because of the taxpayer's good faith reliance on
theincorrect interpretation ofalaw or regulation that was, at the time, unclear and
misleading.

The taxpayerincurred a deficiency because the taxpayer relied onfactual, but not
legal, misrepresentations made by business associates of the taxpayer, of which the
taxpayer had no reason to doubt or question.

The taxpayerincurred a deficiency because the taxpayer made a factual mistake, but
after discovering the mistake, voluntarily and without demand from the Department,
remitted the amount ofthe deficiency plus accrued interest.

If the taxpayer’s latefiling and payment oftax is no more than 30 days after the due date,
thefollowing circumstances would be good and reasonable causes for the waiver of the
penalty:®®

The returnwas timely mailed but was not timely received or not received at all, and
thetaxpayer provides evidence that it was mailed as required.®’

The delinquency was caused by anintervening providential cause that occurred
before thefiling and payment due date, such as a disablinginjury, iliness, or death of
thetaxpayer,a member of the taxpayer'simmediate family, or the exclusive
preparer of the taxpayer's returns.

The delinquency was caused by the unavoidable absence of the taxpayerorthe
exclusive preparer of thetaxpayer'sreturns.

The delinquency was caused by the destruction by fire or other casualty ofthe
taxpayer's place of business or business records.

The taxpayer proves that it requested the proper tax forms fromthe Departmentin
a timely manner, but they were not sent to the taxpayer in time for the taxpayerto
complete andfile thereturn by the due date.
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= The taxpayer provesthat thetaxpayer personally visited an office of the Department
before thefiling due date to get information or assistance to properly complete a tax
return, but through no fault of the taxpayer, was unable to getinformation or help.

= The delinquency was caused by the taxpayer's failure to include payment with its
timely filed return, if the taxpayer promptly provides payment when notified by the
Department and satisfactorily demonstrates that the payment omission was dueto
an inadvertent oversight orerror.

= The delinquency isdiscovered only when the taxpayer voluntarily pays thetax, but
the Department is legally unableto enforce collection (e.g., the collection would be
barred by the statute of limitations or thelack of jurisdiction).

= The taxpayertimely filed and paid the tax for at least the two-year period preceding
thedue date of the delinquent return and payment, and the delinquency was not
caused by a willful disregard of the law or gross negligence.

The Commissioner also may waive a penalty for good and reasonable cause, even if the
cause for the deficiency/delinquency does not match one ofthe above circumstances, if the
taxpayer can showthat it has done everythingit could reasonably be expected to do as an
ordinarily intelligent and reasonably prudent businessperson. The taxpayer must also show
that the deficiency/delinquency was not caused by a willful disregard of the law or gross
negligence.®®

Any taxpayer that believes it has good and reasonable cause for waiver of any penalty
assessed should petition the Commissionerin writing by selecting the “Petition for Penalty
Waiver” ontheir TNTAP account. A Petition for Waiver of Penalty Formiis also available on
the Department’s website underthe“Howdo I...?" section.

Initial receipt, review and recommendation for approval or disapproval of each application
for waiver of penalty shallbe made by the director, or the director's delegate, of the division
or agency within the department charged by the Commissioner with the enforcement of the
taxinvolved.®® This division is the Audit Division. The Commissioner or the Commissioner's
delegate also reviews and approves or disapproves each application forwaiver of penalty
above a certain threshold. Such determination by the commissioner or the commissioner's
delegate shall constitute the determinative and final decision on the application.
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Interest

Interest appliesto any taxes not paid by the date required by law, even if the Department
grants a filing extension. The Department calculates the interest rate each July 1°* using a
statutorily imposed formula.”®

A TheDepartment is prohibited by law from waivinginterest.Tenn. Code Ann.
§ 67-1-803(a)(2)(B). (Under no circumstancesshall the Commissioner’s
authority towaive penalties extend tointerest.)

All delinquent or deficient tax payments, either administered or collected by the
Commissioner, begin accruing interest from the date delinquent or deficient until paid.”’

= Fortax periods prior to the date of assessment, interest accrues at the prevailing
rate in effect onthe date of the tax assessment, regardless of the tax period
involved.

= Forperiods after the date of assessment, interest accrues at the prevailing rate in
effect on the date of the accrual of such interest.

Records Maintenance

Any tax return open under the statute of limitations is subject to either a field audit or an
office audit. Tennesseerequires all dealers to make reports and preserve suitable records of
all sales and purchases and to maintain adequate books.’?> These records may be examined
by the Department to determine the amountoftax due.”®

If a taxpayer keeps electronicrecords, it must provide therecordstothe Departmentina
standard record format upon request. The Department will use the best information
available if a taxpayer does not maintain appropriate records.’

1. Records Requested
Recordsinclude but are not limited to:

= Allinvoicesand other records of goods, wares, merchandise, or other subjects of
taxation.

= Adaily record of all cash and credit sales includingthose under a finance or
installment plan.
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A record of theamount of all merchandise purchased including bills of lading,
invoices, and purchase orders.

Arecord of all deductions and exemptions allowed or claimed including exemption
and resale certificates.

Arecord of all property used or consumed in conducting business;

Atrue and completeyearly inventory ofthevalue of stock on hand.
= Acompleterecord of any other pertinent records.””

Completerecords are required whether sales are made for cash or onterms of credit.
Wholesale dealers and jobbers must include the following informationin their records:

= The nameand address of the purchaser.
= The dateof purchase.
= The article purchased.
= The price at which the sale is made to the purchaser.”®
Records Commonly Examined
The following records are most commonly examined during a sales and use tax audit:

= Chartof Accounts

Purchase]Journal

Bank Statements

Sales Invoices

Sales Tax Returns

Federal Tax Returns

General Ledger

Cash Receiptsjournal

Financial Statements
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= VendorlInvoices

= Franchiseand Excise Tax Returns
= SalesJournal

®  Cash Disbursements]journal

= Cash Register Tapes

= Resale/Exemption Certificates

= Business Tax Returns

If a dealer fails tofile returnsand pay thetax required or refuses to permit an examination
of its books and records, the Commissioneris authorized to make an assessment based
upon availableinformation.

2. Record Retention

Dealers must keep records for a minimum of threeyears from December 31 of theyear the
associated sales and use tax return was filed. However, ifan assessment has been appealed
and is pending before the Commissioner ora court, therecords that are related to the
assessment must be preserved until final disposition of the appeal.

If a dealer is not registered with the Department orin the case of fraud, the Department may
assess for tax periods earlier than the three preceding tax years.”’

3. Failure to Retain Records

Retaining recordsin accordance with subsections 1and 2 aboveis required by law and is
imperativein the case of an audit. As stated above, Tennessee law providesthat if a dealer
fails to keep adequate records, the Department may make an assessment “based onthe
best information available.””® This could include using a “purchase mark-up” methodology or
performing a “shelf-test” audit because inadequate documentation was available for review.

Assessment and Informal Conferences

The Audit Division will issue the taxpayer a Notice of Proposed Assessment if an audit results
in an assessment. Taxpayers can work with the Audit Division to resolveissues regarding the
assessment even after a noticeis issued. Taxpayers also have the right to request an
informal conference with the Commissioner, orthe Commissioner's designee, to discuss
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proposed assessments.’® The informal conferences are held in person or via telephone. All
in-person conferences are held in the Department’s Nashville office.

The Notice of Proposed Assessment becomes a Final Assessment on the 31° day afterthe
date on whichthe assessmentis issued unless the taxpayer timely requests an informal
conference. A taxpayer wishing to contest a Final Assessment without making payment must
file suitin chancery court within 90 days of the date on which the assessment becomesfinal.

A The Department haspublished the Taxpayer Bill of Rightsand information
about the informal conference process on the Department’'s website.
Change in Business Ownership and Closing Your Business

Taxpayers must notify the Department ifthe business ownership changes in any manner.
Changes may include:

= Selling or closing the business.
= Addingor changing business partners.
= Transferring or changing the ownership of the business.

= Changingthe corporate structure requiring a new charter or certificate of
authority.®°

If a taxpayer sells its business or closes its business, the taxpayer must file a final Sales or
UseTax Return and pay all sales or use tax due within 15 days after the date the business
was sold or closed.

Furthermore, if a taxpayer sells a business, the purchaser of the business must apply for a
certificate of registration in his or her own name.

Any taxpayer allowing a new business ownerto purchase property or services tax-exempt
using that taxpayer's registration and certificate of resale not only is guilty ofa
misdemeanor, but also could be held liable for the tax due on such property or services.
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Successor Liability

If a successor orassign fails to follow the proper procedures when purchasing or taking over
a business, such successor or assign could potentially beliable for the previous business's
sales tax liabilities.

Such person must withhold a sufficient amount ofthe purchase money to coverthe taxes,
interest, and penaltiesdue and unpaid untilthe former owner can produce a receipt from
the Commissioner of Revenue showing that the taxes have been paid, or a certificate stating
that no taxes, interest, or penalties are due.®'

If the purchaser of a business or stock of goods fails to withhold the purchase money as
indicated, the purchaser will be personally liable for the payment of the taxes, interest, and
penalties accruing and unpaid on account ofthe operation ofthe business by any former
owner or operator.®?

The amount ofthe purchaser’s liability for payment of such taxes, interest, and penalties
cannot exceed the amount of purchase money paid by the purchaser to the seller in good
faith and for full and adequate consideration in money or money’s worth.®?

“Purchase money” includes:
= (Cash paid.
= Purchase money notes given by the purchaserto theseller.
= The cancellation of the seller's indebtednessto the purchaser.

= The fair market value of property or other consideration given by the purchaser to
theseller.®*

Itdoes not includeindebtedness ofthe seller either taken orassumed by the purchaser
when a taxlien has not been filed.®

The purchaser shall have no liability for taxes, penalties, and interest if the Department
releases the former owner, owners, or assigns from the original liability for such taxes,
interest, or penalty through paymentoftheamount due, and settlement with the
Department.® For example:

= Assumethata purchaser receives, in good faith and without knowledge of any false
statement therein, an affidavit from the seller at the time of the purchase.The
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affidavit states under oath the amount of such taxes, interest, and penalty due and
unpaid by the seller to the Department through the date of purchase, or a statement
from the seller that there are no due and unpaid taxes, interest, and penalty. The
purchaserin good faith withholds and sets aside from the purchase money to be
paid to theseller in an amount sufficient to pay the amount of taxes, penalty, and
interest shown to be unpaid by the seller’s affidavit.

= |fthat purchasertendersa copy of the seller's affidavit by registered or certified mail
tothe Department’s Collection Services Division, the purchaser will be released from
any liability, in excess of that which is shown on the affidavit, for taxes, penalty, and
interest unpaid by the previous owner, owners, or assigns.

= Thatwill notbethe case, however, if the Commissioner notifies the purchaser of the
correct tax liability at the correct return address provided by the purchaserwithin 15
days of receipt of the affidavit.

Additionally, the use of the terms“purchaser” and “purchase money” do not limit the terms
“successor, successors, or assigns” to only successors that provide consideration to take over
a business. Instead, if a successor does provide consideration—or “purchase money"— as a
general proposition, the liability of the successoris then limited to the amount of that
purchase money under Tenn. Code Ann. 8 67-6-513(c)(2), as long as it was paid “in good faith
and for full and adequate consideration in money or money'sworth.”

Responsible Person Liability

Individuals often operate as a corporation, limited liability company, or other entity typeto

avoid being personally responsible for the liabilities of the business. Sales tax law is unique,
in thatindividual ownersor other“responsible persons” may be held personally liable for a

sales tax liability, regardless of whether businessis conducted as an entity.

The specific authority underwhich anindividual may be held liable for the tax liability of a
businessis foundin Tenn. Code Ann. § 67-1-1443. That statute governs liability for failure to
pay taxes collected from customers, and provides as follows:

= Any personrequired to collect, truthfully account for, and pay over any tax
collected from customers of any taxpayer, who willfully fails to truthfully
account for and pay over any such tax collected, or who willfully attemptsin any
mannerto evade or defeat any such tax or the payment thereof, shall, in
addition to other penalties provided by law, be liable for the totalamount ofthe
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tax evaded, or not accounted forand paid over, along with penalties and
interest.®’

= Asused in thissection:

o “Person”includes an officer or employee ofa corporation, who as such
officer or employeeis under a duty to performthe act in respect of
which the violation occurs.

o “Willfully”is limited to material and informed participationin the
diversion of such collected funds to a source otherthanto the state.

o The liability imposed by this section shall be collected as otherwise
provided herein.®

Application of the statuteis not limited to a single individual but includes all of those
connected with a corporation to be responsible for the payment of taxes.® When
determining whether a particularindividualis a responsible person, “[t]he crucial inquiry is
whethertheindividual had the effective power to pay the taxes.”“° Stated another way,
responsibility is a question ofwhetherthat person had sufficient powerto see that thetaxes
were paid.”"

The term “willfully” means the “material and informed participation in the diversion of such
collected funds to a source otherthanto the state.”?? Acting willfully does not mean that a
person acts with a bad intent or motive but instead refers to voluntary, conscious or
intentional acts.®® A person acts willfully when he or she pays other creditors while being
aware that taxes remain unpaid.®* In Gephartv. United States, the Sixth Circuit stated that
“Iwlilfullness is present if the responsible person had knowledge of the tax delinquency and
knowingly failed to rectify it when there were available funds to pay the government.”?

Examples

A business owner sold part of his business. Though he sold a substantial portion ofthe
business, and the purchase and sale agreement stated the purchaser was responsible for
the business'’s taxes, he continued managing and operating the business on a day-to-day
basis. The businesswas audited, and the Department determined the business
underreported its sales and assessed the business. After assessing the business, the
Departmentissued aresponsible person assessment to the business owner because of his
direct role in and responsibilities regarding remitting the sales tax.
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The Department audited a business and issued an assessment after determining it
underreported its sales. After assessing the business, the Department personally assessed
the business ownerwho ran the daily z-tapesfrom the store’s cash registers because he was
responsiblefor determining what amount of sales would be reported to the Department
and subsequently remitted to the Department.
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Chapter 4: Common Sales Tax Concepts

Overview

To betterunderstand how sales and use tax applies, itis helpful to be familiar with the basic
terminology and concepts. This chapter addresses some fundamental terms and definitions
that are foundin Tenn. Code Ann. § 67-6-102 and used in determining taxability underthe
Retailers’ Sales Tax Act. This chapteralso provides references to other chapterswherethe
termsare applied or discussed in more detail.

Commonly Used Terms in Sales Tax Law

1. Auctioneers, Agents, and Factors

Generally, the personresponsible for collecting and remitting the tax is easily identifiable.

However, in some cases, the sale is effectuated by third parties that are responsible for the
tax.

Auctioneers, agents, or factors acting for any unknown orundisclosed principal entrusted
with any bill of lading, customhouse permit, orwarehouse receipt for delivery of tangible
personal property, or entrusted with possession of any such personal property for the
purpose of sale, are deemed the owner of the property. Upon theretail sale of such
property, the auctioneer, agent, or factor is required to collect and remit the sales tax.
However, if the principal is known the tax responsibility rests with the principal. Forexample:

= At alarge-scale vehicle auction, the vehicles come up for auction and the potential
purchasersdo not know the owners of thevehicles. The owneris an “undisclosed
principal.” The auction house s responsible for collecting and remitting the sales tax.

= Assumethe same factsas above, except as each vehicle comes up for auction, the
individual owner is standing next to the auctioneer, their nameis mentioned, and
the owner discusses the vehicleand its prominence. Then the auctioneer auctions
thevehicle. Because the owner is known to the customers, the owneris a “disclosed
principal” and would be responsible for collecting and remitting the sales tax.

The same rule applies to lien holders, such as storage men, pawnbrokers, and artisans.®®
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2. Business

Business means any activity engaged in by any person, or caused to be engaged in by such
person, with the object of gain, benefit, or advantage, either direct or indirect.®” Business
does notinclude certain occasional and isolated sales or transactions.?® For more
information on occasional and isolated sales, see Chapter 18 of thismanual.

3. Commissioner

Commissioner, as used in this manual, means the Commissioner of the department of
revenue or the Commissioner's duly authorized assistants.®®

4. Dealer
A dealer includes every person, including Model 1, Model 2, and Model 3 sellers, who:

®  Manufactures or producestangible personal property for sale atretail, for use,
consumption, distribution, or for storage to be used or consumed in this state.'®®

= |mports, orcauses to be imported, tangible personal property from any stateor
foreign country, for sale at retail, for use, consumption, distribution, or for storageto
be used or consumed in this state.’”!

®  Sells at retail, or who offers for sale at retail, or who has in such person's possession
for sale at retail, or for use, consumption, distribution, or storage to be used or
consumed inthis state, tangible personal property as defined in this section.®?

= Hassold at retail, used, consumed, distributed, or stored for use or consumptionin
this state, tangible personal property and who cannot prove that the tax levied by
this chapter has been paid onthesale at retail, the use, the consumption, the
distribution, orthe storage of the tangible personal property.'®?

B | eases or rentstangible personal property, as defined in this chapter, for a
consideration, permitting the use or possession ofthe property without transferring
titleto such property.'*

= |sthelessee or renter of tangible personal property, as defined in this chapter,and
who paysto the owner of such property a consideration for the use or possession of
such property withoutacquiring title to such property.'%
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= Maintains or has within this state, directly or by a subsidiary, an office, distributing
house, sales room or house, warehouse, or other place of business.'°®

" Furnishesany of the things or services taxable under this chapter.'®’

B Hasany representative, agent, salesperson, canvasser, or solicitor operatingin this
state, or any person who servesin such capacity, forthe purpose of making sales or
thetaking of orders for sales, regardless of whether such representative, agent,
salesperson, canvasser, or solicitor is located here permanently or temporarily, and
regardless of whether an established place of businessis maintained in this state.’%®

®  Engagesin theregular or systematicsolicitation ofa consumer market in this state
by the distribution of catalogs, periodicals, advertising fliers, or other advertising, or
by means of print, radio, or television media, by telegraphy, telephone, computer
database, cable, optic, microwave, or other communication system,%?

B Usestangible personal property, whetherthetitleto such property s in such person
or some other entity, and whether or not such other entity is required to pay a sales
or use tax, in the performance of such person's contract or to fulfill such person's
contract obligations, unless such property has previously been subjected to a sales
or use tax, and thetax due thereon has been paid.""°

" Sells at retail or charges admission, dues or fees as defined in this chapter.’

®  Rentsor providesspaceto a dealer without a permanent locationin this state orto
dealers who are registered for sales tax at otherlocationsin this state, but who are
making sales at thislocation on a less than permanent basis; provided, that “dealer”
does notinclude flea market operators.''?

" Actsas a marketplacefacilitator.'™

Model 1 Seller

Amodel1 selleris a seller that has selected a certified service provider asits agent to
perform all of the seller's sales and use tax functions, otherthan the seller's obligation to
remit tax on its own purchases."

Model 2 Seller

Amodel2 seller is a seller that has selected a certified automated system to perform part of
its sales and use tax functions but retains responsibility for remittingthe tax.''>
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Model 3 Seller

A model 3 seller is a seller that has:

Sales in at least five statesthat are members of the Streamlined Sales and Use Tax
Agreement.

Totalannual sales revenue of at least five hundred million dollars.
A proprietary systemthat calculates the amount of tax due each jurisdiction.

Enteredinto a performance agreement with the member states that establishes a
tax performance standard for the seller.''®

An affiliated group of sellers using the same proprietary system are model 3 sellers.""”

5.

Leases and Rentals

Leases and rentals of tangible personal property are generally subject to Tennessee sales
and usetax. A lease or rental is any transfer of possession or control oftangible personal
property for a fixed or indeterminate term for consideration."'® Alease or rental may include
future optionsto purchase or extend.'"® Also, it includes agreements covering motor
vehiclesand trailers where the amount of consideration may beincreased or decreased by
reference to theamount realized upon sale or disposition ofthe property as defined in 26
U.S.C. § 7701(h)(1).

However, the following transactions are not considered a lease or rental:

Transfer of property under a security agreement or deferred payment plan that
requires the transfer of title after the purchaser has madeall required payments.
Such transactions are considered a sale, rather than a lease or rental, and are
subjecttotaxas a sale.

Transfer of property under an agreement that requires the transfer of title upon
completion of required payments and payment of an option price that does not
exceed the greater of $100 or 1% of total required payments.’?° The total sales price
of the property is subject to tax at the time of the sale. The periodic payments,
includinginterest and financing charges, made under the agreement are not subject
totax.
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= Providingtangible personal property along with an operator,who does more than
maintain, inspect, or set up the property.Such transactions are treated as the sale
of a service, rather thanthelease or rental of property.

= Providingadumpsteror other container for waste or debris removal for a fixed or
indeterminate period, along with the delivery and pickup of the dumpster. The
dumpster provider must be exclusively responsible for delivery and pickup of the
dumpster.'?!

A Thesales and usetax definitionof“leaseorrental” in Tenn. Code Ann. §67-
6-102(51) should be used regardless of whether a transaction is
characterized as aleaseor rental under generally accepted accounting
principles, thelnternal Revenue Code, title47, chapter 2A, or other federal,
state, orlocal law.

Sales taxis due on thesales price derived from leases and rentals of tangible personal
property whenthelease is part of an established business.'?? The tax on leases or rentalsis
due fromthe lessee evenif thelessor is a tax-exempt entity. The tax applies to all leases of
tangible personal property delivered to a lessee orrenter in Tennessee, regardless of where
thelessee or renterwill ultimately take or use the property. Royalties paid, or agreed to be
paid, either on a lump sum or production basis, for tangible personal property used in this
state are rentals subject to the sales or use tax.'*

Payments Subject to Tax

The sales tax applies to the sales price of each periodic payment thelessee agrees to pay
underthe lease agreement. For leases that require the lessee to make a lump sum payment
up front, taxis due onthat payment whenitis made.For leases on which the lessee will
make periodic (e.g., weekly or monthly) payments, sales tax is to be collected on each lease
payment at thetime each paymentis made.

The lease or rental price may include a fixed periodicamount, such as a regular monthly
amount, and a variable periodic amount, such as mileage charges. If the lessee is obligated
under the agreement to pay both amounts, then the sum of these amountsis subject to tax.

Security Deposits, Late Charges, and Optional Charges

Forfeited security deposits are considered part of the total consideration paid for the lease
of tangible personal property and are subject to sales tax.
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Late charges imposed on periodic lease payments made after the payment due date are
considered part of the total consideration required to be paid for that periodic payment and
are subject to sales tax.

A Late charges related to the lease of personal property are included in the
sales price. However, separately stated late charges related to the sale of
personal property or taxable services are not part of the sales price that is
subject tothesales and use tax.

Option charges for nontaxable itemsthat are separately stated, however, are not subject to
sales tax. Forexample, if a leased car comeswith an option to buy insurance, theinsurance
would not be included in sales tax calculations.™*

Terminal Rental Adjustment Clause

Lease or rental agreements for motorvehicles and trailers may contain a terminal rental
adjustment clause. A terminal rental adjustment clause provides for an increase or decrease
in theamount of consideration by reference to the amount realized upon sale or disposition
of the property as defined in 26 U.S.C. Section 7701(h)(1)."*

The additional payments orrefunds required under agreements pursuant to aterminal
rental adjustment clause are part of the proceeds of the lease. At the end of a lease term:

= |famotorvehicleor trailer sells for less than was estimated by a lessor and lessee at
thebeginning of the lease and the lessee is required to make an additional payment
underthe lease, the additional payment is subject to tax if the lease was subject to
tax.

= |famotorvehicleor trailer sells for morethanwas estimated by the lessor and
lessee at the beginning of the lease and thelessor is required to make a refund to
thelessee, the refund amountisa reductionin the amount of consideration for the
lease and thelessor should refund tax onthe amount refunded to the lessee, if tax
was collected on the original lease payments.

Please see Chapter 18 Exemptions - for specific exemptions that apply to the lease of motor
vehicles (the“3-day nonresident exemption”).
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Lease Agreement vs. Finance Agreement

“Lease or rental” does notinclude finance agreements for the transfer of possession or
control of property. When titleto the property is to be transferred upon completion ofthe
required payments and the payment of an option price that does not exceed the greater of
$100 or 1% of the total required periodic payments, the transferis not considered a lease; it
is deemed a sale. Sales taxis due at the time of the sale/purchase of the property for which
aloan is obtained under a financing agreement, and not on the periodic payments.'2®

Persons making conditional, charge, or installment sales must report the total selling price of
such sales and pay the sales or use tax on such sales in the monthly tax period in which the
contracts of sales are entered."?’

Lease versus Sale of Service

Whentangible personal property is provided with an operator, it is not a lease of tangible
personal property, but is instead a sale of a service which is not subject to sales or usetax.'®
Because the operator maintains control ofthe tangible personal property, thereis no
transfer of possession or control. The operator must be necessary for the equipment to
perform as designed; someone who only maintains, inspects, or sets-up the tangible
personal property is not considered an operator.

In certain circumstances, the operator of the property may not be an employee of the lessor.
Inthese situations, there are specific criteria that must be met for the transaction to qualify
as a nontaxable sale of a service, ratherthan a taxablelease of property.

= |fan employee ofthe owner maintains continuous supervision overthe property
being leased, and operatesthe property, the owneris providing aservice, and the
lease will not be subject to sales or use tax.

= [ftheoperatoris notemployed by the owner, the lease is subject to tax, unless all
thefollowing criteria are met:

= Thereis a contract between the operatorand the ownerwhich sets out the
operator's duties regarding the care and use of the property to be leased, which
the customer cannot overrule.

= The continuous presence ofthe operatoris required for the property to perform
its intended function.
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= The owner must make certain that the operator meets any requirements
imposed by theinsurer of the property.

= The owner must make certain that the operator complies with all applicable
regulations which govern the operation of the property or the operator's
qualifications to operate the property.

= The ownermust be contractually obligated to pay the operatorifthe customer
fails to do so.

= The customer cannot terminate the operatorwithoutobtaining a replacement
from the owner.

= The operatoris authorized to cease operation of the property if the customer
violates any provision ofthe lease agreement between the ownerand the
customer.

An owner of property rendering a nontaxable service may not use a certificate of resale to
purchasethe tangible personal property used to provide the service but must pay sales or
use tax at thetimethe property is purchased or registered in Tennessee.'??

A Auditors may request agreements or contracts to gain an understanding of
the transfer of possession or control of the property and who is authorized
tooperate the property.

Location of Lease (Sourcing)

A lease orrental of tangible personal property is taxable where the transfer of possession or
control of the property occurs. Even if the tangible personal property is used out of state, the
lease is subject to Tennesseetax if the lessee takes possession of the property in
Tennessee.'*° For example:

= Tennesseedealer rented construction equipmentto contractors. The rental
contract was entered into in Tennessee, but therented property was
transported and used outside of Tennessee. Because the lease was madein
Tennessee, the transactionis subject to tax. The making of the lease was the
taxable event, regardless of where the leased property was used.'?'
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Furthermore, if the lease requires monthly paymentsand the property isremoved from the
stateduringthe term of the lease, thelessee will continueto be subject to Tennessee sales
tax on those monthly payments.'3?

Damage Settlement on Leased Vehicle

Insurance proceeds paid to the owner of a leased vehicle pursuant to a damage settlement
are exempt from sales and use tax.'3* The exemption applies when the motorvehicle has
sustained damage that rendersit a salvage vehicle, non-repairable vehicle, or flood vehicle,
and the ownertransfers title of the leased vehicleto the insurance company. '3

If theinsurance company sells the salvage vehicle it obtained because of a paid claim, prior
torepair (“as is”), the insurance company may endorse a change in ownership onthe
certificate of title without paying sales and use tax.**

6. Marketplace Facilitator
A marketplace facilitatoris a person, including any affiliate of the person, that:

= Forconsideration, regardless of whether characterized as fees from the transaction,
contracts, or otherwise agrees with a marketplace seller to facilitate the sale of the
marketplace seller's taxable tangible personal property or servicesthrough a
physical or electronic marketplace operated, owned, or otherwise controlled by the
person or the person's affiliate; and

= Eitherdirectly orindirectly through contracts, agreements, or otherarrangements
with third parties, collects the payment fromthe purchaser of the marketplace
seller's tangible personal property or things or services taxable underthis chapter
and transmits payment to the marketplace seller.

Formore information on marketplace facilitators and marketplace sellers, see Chapter9 the
Marketplace Facilitator chapter of this manual.

7. Person

ForTennessee sales and use tax purposes, a “person” isdefined as any individual, firm, co-
partnership, joint venture, association, corporation, estate, trust, business trust, receiver,
syndicate, any governmental agency whose services are essentially a private commercial
concern, or other group or combination acting as a unit.”*® A “person”is also any political
subdivision or governmental agency, including electric membership corporations or
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cooperatives, and utility districts, to the extent that such agency sells at retail, rents or
furnishes any of the things or services taxable under the Sales Tax Act."®’

8. Resale

Resale means a subsequent, bona fide sale of the property, services, or taxable item by the
purchaser.’® A sale for resale is the sale of the property, services, or taxableitemintended
for subsequent resale by the purchaser.*® Sales tax does not apply when property, services,
or a taxableitem is purchased for resale. Sales for resale must be in strict compliance with
rules and regulations promulgated by the Commissioner. '

Fora more detailed explanation ofwhat constitutes a sale for resale, see Chapter 18 of this
manual.

9. Retail Sale

A retail sale is any sale for any purpose other than for resale, including leases and rentals. '’
Sales tax is imposed on theretail sale of products (tangible personal property, computer
software, certain digital property, certain services, and certain amusements). Theintent is to
imposethe tax on sales to consumers (retail sales) and not on sales to resellers.

10. Retailer

Aretailer includes every person engaged in the business of making sales at retail or for
distribution, use, consumption, storageto be used or consumed in this state or furnishing
any of the things or services taxable under the sales and use tax statutesand every
marketplacefacilitator.#?

11.Sale

Fora transactionto be considered a sale of personal property, two basic requirements must
be met:

= Atransfer of title or possession of personal property, and
= Considerationforthetransfer.'*?
Transfer of Title or Possession

The transfer of title or possession, meeting the first conditionto be a sale includes:

= Exchange
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Barter
Lease or rental of tangible personal property
Conditional transfer

Fabrication where raw materials are directly or indirectly furnished by the
purchaser/consumer.

Furnishing, repairing, or serving tangible personal property consumed onthe
premises of the person furnishing, repairing, or serving the tangible personal
property.

Transfers where the seller retainstitle as security for payment ofthe price.

Transfer of possession under a security agreement or deferred payment plan that
requires the transfer of title upon completion of the required payments; ora
transfer under an agreement that requires the transfer of title upon completion of
required paymentsand payment of an option pricethat does not exceed the
greater of one hundred dollars ($100) or one percent (1%) of the total required
payments.

Transfer of title or possession, lease, or licensing, in any manner or means of
computer software for consideration and includes the creation of computer
software on the premises of the consumer and any programming, transferring, or
loading of computer softwareinto a computer.

Furnishing of any of the things or services taxable for under the sales and use tax
statutes.

Giftsin connection with valuable contributions, exchange or other disposition of
admission, dues or fees to membership sports and recreation clubs, places of
amusement orrecreational or athletic events or for the privilege of having access to
or theuse of amusement, recreational, athletic or entertainment facilities.

Providing of space to a dealer orvendorwithout a permanent locationin this state
or to personswho are registered for sales tax at otherlocationsin this state but
who are making sales at this location on a less than permanent basis.

Processing of photographic film into negatives and/or photographic prints for
resale.
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= Charges for admission, dues, or fees except tickets for admission soldto a
Tennessee dealer for resale upon presentation of a resale certificate.

= Transactionsthat the Commissioner, upon investigation, findsto be in lieu of sales.

= Anysale, as otherwise defined in Tennessee law, that is made or facilitated by a
marketplace facilitator.

= Anysale otherwise defined as such.'#*
Consideration

Considerationisa necessary component for ataxable sale. However, Title 67, Chapter 6 does
not define the term. The Tennessee Court of Appeals defined the term consideration in the
sales and use tax context, as“eithera benefit to the promisoror a detriment to or obligation
on the promise.”'*> Consideration may include cash, credit, property, and services, for which
personal property or services are sold, leased, or rented."#®

Conversion of Sole Proprietorship to a Corporation

The transfer of possession or title of tangible personal property of a sole proprietorship that
becomesthe assets of a corporation resulting fromtheincorporation of such sole
proprietorship is not a sale and thus not subject to sales and use tax.™’

12.Sales Price

Sales price is the measure subject to sales tax and means the totalamount of consideration,
including cash, credit, property, and services, for which personal property or services are
sold, leased, or rented, valued in money, whether received in money or otherwise, without
certain deductions explained laterin this manual.'

Formore information on sales price and calculating sales price, see Chapter 10 of this
manual.

13.Specified Digital Product

ForTennessee sales and use tax purposes, specified digital products are defined as
electronically transferred digital audio-visual works, digital audio works and digital books. '
Electronictransferring is a method of transferring products obtained by the purchaser by
means otherthan tangible storage media."*°
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Detailed Information on specified digital productsisincluded in Chapter 13 of this manual.

14.Tangible Personal Property

Generally, tangible personal property is taxable unless it is specifically exempt by law.
Tangible personal property is defined as “personal property that can be seen, weighed,
measured, felt, or touched, orthat is in any other manner perceptible to the senses.”'>"
Tangible personal property includes:

= Electricity
= Water

= @Gas

= Steam

=  Prewritten computer software's?
Tangible personal property does not include:
= Signals broadcast overthe airwaves'>?
= Real property
= Intangible property and intangiblerights, e.g., gift cards or discount cards

= Fiber-opticcable after it has become attached to a utility pole, building, or other
structure orinstalled underground. Such fiber-optic cable is deemed realty upon
installation.>*

= Mains, pipes, pipelines, or tanks after it has become attached to a building, other
structure, or in theground.'*>

= Railroadsor railroad structures permitted or authorized to be made in, upon, or
under public or private property.'>®

Formore information on tangible personal property see Chapter 11 of thismanual, Tangible
Personal Property v.Real Property.

15. Use

The use of tangible personal property is subject to use tax if the consumer did not pay sales
tax at thetime of purchase.Use means and includes:
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= The exercise of any right or power overtangible personal property incident to the
ownership of tangible personal property.'>’

= The comingtorest in Tennessee of catalogues, advertising fliers, or other advertising
publications distributed to residents of Tennessee in interstate commerce; provided,
that thelabeling, temporary storage, and other handlingin connection with mailing
or shipping of the catalogues, advertising fliers and other advertising publicationsin
interstate commerceto nonresidents of Tennessee shall not constitute a taxable use
in Tennessee."*®

Useincludes consumption, distribution, and storage for use in this state.’® Use does not
include the sale at retail of property in the regular course of business.'®°

For more information on use tax, see Use Tax Imposition, Chapter 6 of thismanual.
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Chapter 5: Sales Tax Imposition on Services and Tangible
Personal Property

The “Retailers’Sales Tax Act” imposes the sales tax ontangible personal property, certain
enumerated services, amusements, and digital products.’®" Items of tangible personal
property are taxable unless specifically exempted by law. A service is not taxable unlessit is
specifically enumerated by thelaw or is part of the sales price of a taxable item of tangible
personal property.'®? Amusements are discussed in Chapter 15 of this manual and specified
digital products are discussed in Chapter 13.

A Generally, all tangible personal propertyis taxable unlessit is specifically
exempt bylaw. All services are generally exempt unlessspecifically
enumerated as taxable by law or part of the sales price of a taxable product.

Taxable Services

Services are taxable only if enumerated by law or if they are part of the sales price of a
taxable product. Services are not subject to use tax. Services specifically enumerated by the
law are:

= Repair of tangible personal property or computer software
= |nstallation oftangible personal property or computer software
= Lodgingservicesand rooms

= Short-termspacerentalto a dealer or vendorwithout a permanent location in this
stateor to personswho are registered for sales tax at otherlocationsin this state
but who are making sales at this location on a less than permanent basis

= (leaning tangible personal property and animal bathing
= Parkingand storing of motorvehicles
= Telecommunication services

= Television programming services'®?
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= Ancillary services

= Enriching of uranium materials'®*

Services notincludedin the abovelist may be subject to sales tax when the charges for the
services are considered part of the sales price of a taxablegood or service, even if separately
itemized. Delivery charges, labor and service costs, and services provided by the seller that
are necessary to completethe sale of a taxable good or service, are part of the sales price of
thetaxable good or service. In general, labor service performed on real property is not
subject to sales tax.

1. Repair of Tangible Personal Property or Computer Software

Tennesseelaw imposes sales tax on any repair of any kind of tangible personal property or
computersoftwarethat is performed in the state.'®> Repair services include occasions when
there may be no new partsinvolved in the transaction and occasions when a customer may
furnish any or all of the parts necessary for the repair work. Any type of charges for repair
services and repairs such as a “service call,” minimum charge, hourly or flat rates, mileage,
etc., are subject to the sales tax.'®®

Repair services and repairs of tangible personal property are taxable and include:
=  Workdoneto preserve or restore
= Mendingor correcting
= Alterations
= Refinishing
= (Cleaning thatis a necessary part of any repair work
= Service calls where any repair work is done or contemplated
= Changesin the size, shape, or content.

Service calls where a repair is not contemplated are not subject to tax. Forexample, a trip or
mileage charge billed in relation to giving an estimate for proposed work or a charge by a
wrecker company solely for towing.
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Repair Services Covered by Warranty or Service Contracts

If sales or use taxis paid on a warranty or service contract covering the repair and
maintenance oftangible personal property oron a computer software maintenance
contract, then the purchaser of the contract will not owe sales or use tax on any repairs,
including parts and services, covered under the contract.

See Chapter 14 for moreinformation on warranty and service contracts covering tangible
personal property and Chapter 12 for moreinformation on computer software maintenance
contracts.

Repair Services Performed Within and Outside of Tennessee

Repair services of tangible personal property performed in this state are generally subject to
sales tax even if the tangible personal property is subsequently shipped out of state.'®’
Courts havefound that imposition of sales tax on service performed within the stateon
products later placed into interstate commerce does not violate the federal commerce
clause.®®

Repair services performed out of state where the tangible personal property is subsequently
returned to the owner in Tennessee are not subject to sales tax. Repair services are not
subject to use tax. However, if repair services are performed out of state and the tangible
personal property is returned to the ownerin Tennessee, and the repair parts are separately
itemized from the repair labor, the owner must pay use tax on the separately itemized parts.
If the repair parts are not separately itemized, thenthe cost of the partsis included in the
sales price for the service which is not subject to usetax in Tennessee.

Repair Services Performed by Owner or Owner’s Employees

Repairs performed personally by the owner or by the owner's employees are not subject to
tax.Repair services, and any other services otherwise taxable, performed for an affiliated
company are exempt from tax.'®® Companies are affiliated only if:

= Either company directly ownsor controlsone hundred percent (100%) of the
ownership interest of the other company; or

= One hundred percent (100%) of the ownership interest of both companiesis owned
or controlled by a common parent.
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Industrial Machinery Exemption

Industrial machinery is exempt from sales and use tax.'’° The definition of industrial
machinery includes repair services and installation services of items that are considered
industrial machinery.’”! Therefore, the sale of industrial machinery installation and repair
services is also exempt if the customer presents the taxpayer with a properindustrial
machinery exemption certificate.’’? For example:

= A manufacturer purchases a forklift for moving material from storageto the
manufacturing facility. It also purchasers repair servicesto fix an older forklift that is
used in the manufacturing process. Both therepair service and equipment purchase
qualify as industrial machinery and can be purchased tax free with an exemption
certificate.

= An out-of-state manufacturer sends a piece of equipment to Tennessee for repairs.
The Tennessee repair personis liable for the Tennessee sales tax if the sales tax is
not collected from the customer. However, the out-of-state manufacturer could
apply for a Tennessee industrial machinery exemption certificate and purchase the
repairs tax free.

See Chapter 19 for moreinformation onindustrial machinery.

2. Installation of Tangible Personal Property or Computer Software

Charges for theinstallation of tangible personal property that remains tangible personal
property afterinstallation are subject to the sales tax.'”? Tangible personal property that is
sold and attached to real property, but which will ordinarily be removed by the owner or
tenant, such as window air conditioning units, curtain and drapery rods, gasoline pumps,
etc., is deemed to be personal property and therelated installation charges are therefore
subject to the sales and use tax.'’*

Additionally, theinstallation or loading of computer software on a computer located in
Tennesseeis subject to the sales tax. Such installation sales are taxed regardless of whether
theinstallationis made incident to the sale of tangible personal property or computer
software, and whether any tangible personal property or computer software s transferred
in conjunctionwith theinstallation service.'’® For example, stand-alone installation of
computer software furnished by a third party to install on a computerlocated in Tennessee
is subject to sales tax. The taxis due from the dealer regardless of whetherthe dealer or
someoneactingonthe dealer's behalf installs the property. '’
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Charges for installation services furnished in conjunction with the sale of tangible personal

property or computer software are part of the sales price of the tangible personal property
or computer software and are generally taxable, even if separately itemized. However, the

followinginstallation charges are not taxable:

= |nstallation servicesthat are part of the sales price of exempt tangible personal
property or computer software;'”’

= Charges for theinstallation of tangible personal property that becomes a part of
real property upon installation; and

= Stand-aloneinstallation services furnished out of state.

3. Lodging Services & Rooms

Tennesseeimposes sales tax on the sale, rental, or charges for any rooms, lodgings, or
accommodationsfurnished to persons by any hotel, inn, tourist court, tourist camp, tourist
cabin, motel, or any place in which rooms, lodgings, or accommodations are furnished to
personsfor a consideration.’’® The sales tax is imposed on entitiesthat are in the business
of furnishing rooms for overnight lodging.

90 or More Days

Charges for the use of rooms or accommodations furnished for periods of less than 90 days
by hotels, motels, inns, or othertourist lodgings are subject to sales tax, regardless of
whethertheroomis a guest room, banquet room, or meetingroom. However, the tax does
not apply to accommodations or rooms furnished to the same person for 90 or more
continuous days.

If the same person pays for theroom, different individuals may stay in theroom duringthe
90 days. It does not matterif theroomis not actually occupied, if it is continuously paid for
by the same person.'”® Ifthe room reservation is cancelled, the chain of continuous days for
thatroomis broken and must start again. Forexample:

= Anairline reserves and paysfor a roomfor more than 90 days for its pilotsto stay in
during flight layovers. Different pilots stay in the room at different times throughout

the 90 days, buttheroomis always paid for by the airline. The payment forthe room
is exempt.
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= Acorporation paysfora block of rooms for 90 consecutive days. Some nights the
rooms are not occupied. Although some of therooms are never occupied, the total
paymentis exempt.

= An auditorinitially arranged to rent a roomfor seven days but his stay lasted four
months. Theroom charge is exempt because his occupancy exceeded 90 days.

After 90 days, the dealer furnishing theroom may refund any sales tax already collected

from the occupant and claim credit for that tax on a subsequent return filed with the
Department.

Cancellation Fees

If a personreserves a room for overnight lodging but then cancels the reservation, any
cancellation fees that may be charged are not subject to tax.

Rental of Meeting or Banquet Rooms

The furnishing of a room (meeting room, banquet room, etc.) by an entity that is not in the
business of furnishing rooms for overnight lodging is not taxable. However, if the entitys
primary business is providing overnight lodging, sales tax should be collected and remitted on
meeting rooms and similar space rentals.'® For example:

= Aweddingvenuebusiness contractsto renta barn and grounds forthe event.The
rental of thebarn includes a two-bedroom cabin for the wedding party to use prior
tothe wedding. The owner also occasionally rents the two-bedroom cabin on the
premises for overnight stay. The overnight rental of the cabinis taxable, but the
rental of thebarn, grounds and cabin for the day are not taxable.

Consideringthelessor’s primary or major businesstypeis important when determining the
taxability of meeting, banquet, and similar room rents.'®" Charges for theseroomsare
subject to sales and use tax if thelessor's major businessis furnishing rooms for overnight
lodging (hotel, inn, tourist court, tourist camp, tourist cabin, etc.). The 90-day rule discussed
in the prior section also applies to meeting rooms or banquet rooms.

Rental of meeting rooms, banquet rooms, or party rooms by personsthat are notin the
primary business of furnishing rooms for overnight lodging are not subject to sales tax.
When a person rents a meeting or banquet room for a meeting, seminar, wedding reception,
birthday party, or other similar event, therental charges are not subject to the tax if the
lessor is not primarily in the business of furnishing rooms for overnight lodging.
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Charges, by any type of taxpayer, for short-term space rental to a vendor for the purpose of
making sales may be subject to tax; as discussed in the section on short-term space rentals.

Vacation Lodging

Vacation lodgings'®? include cabins, cottages, chalets, condominiums, houses, orindividual
roomsthat are rented for overnight lodging that are rented for a period of less than 90 days.
They are subject to the sales and use tax. If the ownerrentsthe property directly, the owner
is responsible for collecting and remitting the tax onthe bookings. The amount of sales tax
collected should be calculated on the sales price thatincludes all fees collected for the
rental, as well as any other money that a consumer must pay in orderto rent the
accommodations (e.g., non-refundable pet deposits, required cleaning fees, property
damage protection fees, etc.).

Management companies and internet-based platforms may be engaged by property owners
in renting their property. Typically, they register and remit the tax on behalf of the property
owner.

= Aproperty management company'® engagingin the business of leasing or
renting vacation lodgings on behalf of individual property owners "84 to
transients on a short-term basis must register with the department to collect and
remit the appropriate sales tax.'®® This tax should be collected by the
management company from the consumerwhenever possible.'®® Property
management companies step in the shoes ofindividual property owners and
must collect sales tax on therental of vacation lodging to consumers.

o “Vacationlodging” meansreal property, otherthan the primary and regular
residence or abode of an individual property owner, that is utilized, or can be
utilized, for overnight rentals in the absence of theindividual property
owner.

= |fan onlinecompany (orinternet-based platform)'” is a marketplace facilitator or
has signed an agreement with the Department to collect and remit sales tax on
behalf of its property owners, the property owneris not responsible for paying sales
tax thatis collected from customers on bookings made through that platform.In
theseinstances, the online company will remit the collected sales tax because it is
considered theseller for sales tax purposes. The property owner must still maintain
records to document that the online company reported and paid sales tax.
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= |ftheproperty owner uses internet-based platformsthat are not marketplace
facilitatorsto rent the property, itis the owner's responsibility to contact each
platformto verify if it has signed an agreement with the Department to collect and
remit sales tax on behalf of the owner. If the platform has not signed an agreement,
the property owneris responsible for collecting and remitting the sales tax on
bookings through that platform.

Formore information on marketplace facilitators and marketplace sellers, see Chapter 4:
Sales Tax Common Definitions, and Chapter 9: Marketplace Facilitators.

Time-Shares

Charges for the use of or thevalue of any time-share estate and any charges for the use of
or thevalue of a perpetual interest in specified entities whose substantial purposeis the
ownership and control of real property are not subject to the sales and use tax.'®

Amounts paid as a standard fee for the service of facilitating the exchange of one time-share
interval for another or for the service of making a reservation for a time-shareintervalvia a
reservation system are not subject to the sales and use tax.'®°

Forthis purpose, a “time-share estate” isan “ownership orleasehold estatein property
devoted to atime-sharefee, tenantsin common, time span ownership, interval ownership,
and a time-sharelease.” '°

4. Short-Term Space Rented by Dealers

Any personthat rents or provides, on a short-term basis, space to a dealer or vendor for the
dealer or vendorto make sales from is providing a taxable service. This is sometimes
referred to as “boothrental.” The“booth rental” is taxable whether provided to adealer that
doesnot havea permanentlocationinthisstateor is registered at otherlocationsin this
state but making sales from the booth space on a short-term basis.'®" The person who
providesthe space directly to exhibitors who sell goods or taxable services to the public is
considered theretailer and is responsible for collecting and remitting the tax for the short-
term space rental.'®?

Rental charges are not subject to tax if the dealer making sales from the booth has
registered to collect sales tax at the temporary rental location. In addition, sales tax is not
imposed on the renting or providing spaceto a:

= Craft fair
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Antique mall
Book fair or gun show, if sponsored by a not-for-profit corporation
Flea market

Conventions, trade shows, or expositions, ifthey do not allow the general public to
enterthe exhibit area for the purpose of making sales or taking orders for sales.

Cleaning Tangible Personal Property

Tennessee law imposes sales tax ontangible personal property cleaning services. This
includes the cleaning, laundering, or dry cleaning of any kind of tangible personal property,
such as clothing, furniture, rugs, jewelry, motorvehicles, and animals."*?

Laundering and Dry Cleaning

Laundering or dry cleaning of tangible personal property is a taxable service.'®* However,
thefollowing are not subject to sales tax:

Charges for storage of and insurance onlaundry and cleaning, and charges for
dyeing and blocking, provided the dealer separately states such charges on theticket
or invoice givento the customer and separately accounts forthose charges in its
books and records.

Charges for pressing only, provided the dealer separately states those charges on
theticket or invoice givento the customer and separately accounts forthose charges
in its books and records."®> However, if pressing is provided in conjunction with the
laundering or dry-cleaning of clothes, it is taxable as part of the sales price, even if
separately itemized.

Charges for the use of coin-operated laundry and dry-cleaning machines, if the
customer performs all the activities related to the handling of their clothing. If the
seller performsany of the handling services, the charges are taxable.®®

Bathing Animals

Charges for bathing animals are subject to sales tax, while separate charges for grooming
are not taxable.”” When a person provides both bathing and grooming services for a single
charge, sales tax applies to the total charge. For example:
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= Aperson provides pet grooming and bathing services. The invoice separately
itemizesthe charges for bathing services and other pet grooming services as follows:

Pet Bathing 15.00
Haircut 65.00
Brush-out 10.00
Nail Care 15.00
Total Sales before tax 105.00
Sales Tax (9.5% x $15 = 1.43) 1.43

o Inthis example, the sales taxrate is 9.5%. The sales taxis only applied to the
separately listed bathing service, resultingin $1.43 of tax due. If the services
were not itemized and instead billed as $105 for the pet grooming and
bathing services, the tax would be $9.98 ($105 x 9.5%).

Veterinarians may also be engaged in the business of providing bathing and pet grooming
services. There is no tax applied to bathing performed for a medical purpose by a licensed
veterinarian as part of the practice of veterinary medicine.’®® When a veterinarian provides
non-medical animal bathing and grooming but makes separate itemized charges for each,
sales tax is only due on the charge for bathing. However, if non-medical bathing and
grooming are sold for a single price, the total sales price is subject to sales tax. '*°

Car Wash Facilities

A car wash is not subject to sales tax if the customerremainsin custody ofthevehicle and
most of thewash and related cleaning activities, such as rinsing, drying, polishing, and
vacuuming, are completed by the customer or automated equipment. A car wash is subject
to sales tax if the service provider takes custody ofthe vehicle at any time or performs most
of the cleaning activities for the customer. Such activitiesincluderinsing, drying, polishing,
and vacuuming.?%°

A car wash facility that offers its customers both taxable and tax-exempt car washes should
separately examinethe application of the sales tax to each type of car wash sold. It should
collect and remit sales tax on the taxable car washes and not collect sales tax on the tax-
exempt car washes. This analysisis also applicable to the sale of monthly subscriptions or
memberships to car wash facilities. For example:
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Taxpayer A sells self-service car washes. Its customers use the provided equipment
towash theirown cars. The facility has open garage bays equipped with coin-
operated high-pressure hoses. These sales are not taxable because the customer
remains in custody ofthe vehicle and most of the vehicle'swash is completed by the
customer or automated equipment.

Taxpayer B sells automated carwashes. Its customersdriveinto a drive-thru bay
where automated machines wash the car. The customers have the option to vacuum
their cars themselves. These sales are not taxable because the customerremainsin
custody ofthevehicle and most of thevehicle's wash is completed by the customer
or automated equipment.

Taxpayer C sells full-service car washes, in which customers turn over possession of
their vehicleto the facility, and attendants take the vehicle through the wash,
vacuum, clean windows, and perform other detailing services. These sales are
taxable because the facility always has custody ofthe vehicle.

Taxpayer D sells a car wash service in which the customers enterinto drive-thru bay
where automated machines wash the exterior of their cars, and then the customers
exit their vehicles and wait while an attendant performs other detailing services. This
may include vacuuming, window cleaning, tire polishing, etc. These car wash services
are taxable because the customer does not retain custody of the vehicle through the
entire process.

Taxpayer E provides a servicewhere the customer remainsin the vehicle while
automated equipment washes the car's exterior and continuesto stay in the vehicle
while thefacility’s attendant completes somefinishing touches like applying bug
spray tothe bumperor detailing the vehicle’s tires. These car wash services are not
taxable because the customer retains custody ofthe vehicle through the entire
process.

Taxpayer F provides both self-service car washes that are not taxable and full-service
car washes that are taxable. Because the taxpayer offers to its customers multiple
types of car washes at the same facility, the taxpayer should collect and remit the tax
onthe full-service car washes only.

A car wash facility’s customer may be a licensed motorvehicle dealer. Motorvehicle washing
or cleaning services may not be purchased on a resale certificate unless the service is part of
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the purchase of detailing services, as discussed in the next section, or the washing service is
actually being resold as such by the licensed motor vehicle dealer.?®

Automotive Detailing Services

Detailing services provided for personswho are not licensed motor vehicle dealers or
automobile auctions are subject to sales tax as a taxable cleaning service.?°? 22 Purchases of
detailing services and repair services performed on motorvehiclesthat are held for resale
are exempt from sales tax if the vehicles are held for resale by a licensed motorvehicle
dealer or licensed automobile auction.?%4 20>

“Detailing services” means andincludes services that cosmetically or functionally refurbish
or restoreto like-new or serviceable condition or appearance and are intended to enhance
or increase thesales value of used or pre-owned motorvehiclesin preparation for those
vehicles being offered for sale at either wholesale or retail in the ordinary course of the
seller's business.”Detailing services” also means and includes services that cosmetically or

functionally prepare new vehicles for sale at wholesale orretail in the ordinary course of the
seller's business.?°°

“Motorvehicle” means a motorvehicle subject to registration and titling in this state.?°’

“Licensed motorvehicle dealer” and “licensed automobile auction” means a person licensed
as such pursuant to state law.?°®

A Auditors may request evidence from detailers to verify that any exempt services
provided were for alicensed motor vehicledealer or automobile auction.

Examples of taxable and exempt detailing services:

= Taxpayer provided vehicle cleaning and detailing services (washing, waxing, wheel
polishing, engine cleaning, interior cleaning) to a customer, Mr.Smith, at his home.
Taxpayer properly collected sales tax because its customerwas not a licensed motor
vehicle dealer or a licensed automobile auction. Cleaning tangible personal property,
including motorvehicles, is one of the services that is taxable. The fact that the
service was performed at the buyer'slocation has no bearing on whetherthesale is
subject to sales tax.
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= Alicensed used car dealer purchased a detailing service from Taxpayer for one of its
vehiclesin inventory.Theserviceincluded a thorough cleaning of the vehicle’s
interior and exterior, waxing, and repair to the glove box and radio. This sale of
detailing and repair services was properly purchased on a resale certificate because
thevehicle was being held for resale by a licensed motorvehicle dealer.

A detail service provider must pay sales tax on the productsit usesin delivering services,
becauseit is considered the user and consumer of any tangible personal property it
purchases for use in performing the detailing services.?% This includes soaps, detergents,
chemicals, etc.

The sale of tangible personal property to a dealer who uses the property in the business of
performingservices is not a sale for resale. This includes any wax or finish that may remain
onthe vehicle, or any paper insert that may remain in the floorboard ofthe vehiclewhen the
vehicleis returnedto its owner.

Automobile Refinishers and Painters

All charges for repair services and repairs of any kind of tangible personal property, such as
automobiles, including all parts and/or labor, are subject to the sales tax.?'° Therefore,
charges made by automobile refinishers and painters for refinishing and painting
automobiles are subject to the sales tax.

Any materials a service provider purchases that accompany thework doneforits customers
may be purchased without paying sales or use tax. However, items that are used by the
refinishers and painters, but do not accompany the work done forthe customers, are
subject to sales oruse tax.?™

Cleaning of Real Property is Not Taxable

The cleaning of real property, such as windows and carpeting in a building, is not subject to
sales tax. All items used to wash or clean real property, such as equipment, public utilities,
and cleaning agents, are subject to the sales or use tax.?'?

6. Parking and Storage of Motor Vehicles

Operating or conducting a garage, parkinglot or other place of business for the purpose of
parking or storing motorvehiclesis a taxable service.?' Services provided by businesses for
the purpose of storing or parking of trailers, when such trailers are attached to motor
vehicles, are also taxable.?'
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However, sales tax does not apply to:

Paid on-street parking provided by the state or one of its political subdivisions;?"

Parkingin an unattended garage or parking lot provided by the state or one of its
political subdivisions, when payment is made via parking meters;2'®

Parking privileges sold by colleges, universities, and technical institutions or state
colleges of applied technology to their students;?'’

The storage of tangible personal property including airplanes, motorboats, non-
motorized pull camping and traveltrailers, furniture, and personal belongings, but
not motorvehicles and trailers attached to motorvehicles;?'® and

Services provided by warehousemen and movers engaged in the business of
moving, storing, packing, and shippingtangible personal property. 2'°

Leasingreal property, in general, is not a taxable service. However, the leasing of real
property forthe purpose of providing land for the storage or parking of motorvehicles, is a
taxableservice. Forexample:

Furniture Mfg. leases a piece of land to an individualwho uses it to storea motor
homeand boat trailer. The individual is responsible for insuring the property,
maintaining the property, and securing the property. Thislease is not a taxable
service. The Mfg. did not provide services for the purpose of parking or storing
motor vehicles. Mfg. only sighed an agreement to lease the land. This lease is not
taxable.

Furniture Mfg. fenced in one acre of its property forindividuals to park or store their
motorvehicles, motorboats, trailers, etc. The parking or storing of motor of vehicles
is a taxable service, and the charges for that service are taxable. However, the
charges for parking or storing of motorboats and trailers not attached to amotor
vehicle are not taxable services.

7. Telecommunications Services

The furnishing of intrastate, interstate, and international telecommunications services for
consideration is subject to sales tax.??° Telecommunications services are not subject to use
tax. Telecommunications services are defined as “the electronic transmission, conveyance,

or routing of voice, data, audio, video, or any other information or signals to a point, or
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between or among points.”??' The termincludes such transmission, conveyance, or routing
in which computer processing applications are used to act on the form, code, or protocol of
the content for purposes of transmission, conveyance, or routing without regard to whether
such serviceis referred to as voice over internet protocolserviceoris classified by the
Federal Communications Commission asenhanced orvalue added. Examples of taxable
telecommunication servicesinclude:

= |ocaland long-distancetelephoneservices, cellular phone service, air-to-ground
radiotelephone services, voice over internet protocol (VOIP) services

= Fixed wireless services and mobile wireless services (e.g., includes transmission
services for voice as well as dataandvideo (e.g., text messaging)

= 800 or otherservices designated as toll-free services and 900 services

= Prepaid calling services and prepaid wireless calling services (e.g., prepaid telephone
cards, longdistance calling cards, prepaid wireless calling cards, authorization codes
and recharge of service)

= Faxservices, paging and beeper services, telegraph services

= privatecommunications servicesincluding any separately stated value-added non-
voice dataservices (e.g., dedicated accesslines, wide area network private
communications services (WAN), virtual private network services (VPN), electronic
datainterchange services (EDI)

= Sales of prepaid telephone cards and authorization codes and prepaid wireless
cards.

Special state and local sales tax rates apply to sales of intrastate and interstate
telecommunication services for residential use and for business use. In addition,
telecommunications services are subject to sales tax if sourced to this state underthe
telecommunications sourcing sales tax statutes.

See Chapter 16: Telecommunications, Ancillary Services, and Television Programming
Services for a detailed discussion of this topic.

8. Ancillary Services

Ancillary services??? are “services associated with, or incidental to, the provision of
telecommunications services.” Ancillary services include, but are not limited to, detailed
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telecommunications billing, directory assistance, vertical services, voice mail services and
conference bridging services (e.g., audio and video teleconferencing services). Ancillary
services are subject to a special local tax rate.

See Chapter 16: Telecommunications, Ancillary Services, and Television Programming
Services for a detailed discussion of this topic.

9. Uranium Enrichment

Enriching uranium materials, compounds, or products performed on a cost-plus or “toll
enrichment fee” basis is a taxable service.?*

10.Television Programming Services

Tennesseelaw imposes sales tax on subscriptionsto, accessto and use of television
programming services provided by video programming service??* providers and direct-to-
home satellite service?* providers. Subscriptions to and access to electronically transferred
or accessed (e.g., online streaming) of television programming %2¢is also subject to sales tax.

Video programming services, direct-to-home satellite services and specified digital products
(e.g., online streaming of television programming) are subject to different stateand/ or local
taxrates.

See Chapter 16: Telecommunications, Ancillary Services and Television Programming
Services for a detailed discussion of television programming services. See Chapter 13:
Specified Digital Products for a detailed discussion of specified digital products(e.g., online
streaming of television programming).

Nontaxable Services in Connection with Real Property

Charges for maintenance or otherwork on buildings, electrical wiring, plumbing, or fixtures
attached to and a part of any real property are not subject to the Tennessee sales tax, if
billed separately from services for the maintenance oftangible personal property.??’
However, if a taxpayer charges one lump sum amount for maintenance services performed
on bothreal property and tangible personal property, the entireamount will be subject to
the sales tax.??® Real property includes office buildings, houses, built-in appliances, HVAC
units, sidewalks, roads, bridges, and parking lots.

The sale, repair, or maintenance of real property or any installation of property that
becomes a fixture is not subject to the sales and use tax. Instead, the person or entity
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providing the maintenance serviceis subject to sales or usetax onthe property being
installed and any materials used in the installation, repair, or maintenance.?%°

However, charges for labor performed on tangible personal property, such as a car repair,
are subject to sales tax.See Chapter 11: Tangible Personal Property vs. Realty.

A  Maintenanceand other work on buildings or property affixed torealtyare
not subjecttosalestax. Repair servicesandrepairs of tangible personal
propertyare taxable.

Tangible Personal Property

Generally, the sales tax applies to every retail sale of tangible personal property.?° Only if an
exemption applies will a retail sale of tangible personal property not be subject to sales tax.
See Chapter 18 of thismanual for more information on exemptions.

“Tangible personal property” is defined as personal property that can be seen, weighed,
measured, felt, or touched, orthatis in any other manner perceptibleto the senses. It
includes electricity, water, gas, steam, and prewritten computer software, but does not
include signals broadcast over the airwaves or fiber-optic cable after it has become attached
to a utility pole, building, or other structure orinstalled underground. Such fiber-optic cable
is considered realty uponinstallation.?*’

“Sale” is defined as any transfer of title or possession, or both, exchange, barter, lease or
rental, conditional or otherwise, in any manner or by any means whatsoever oftangible
personal property for a consideration, and includes the fabrication of tangible personal
property for consumerswho furnish, either directly orindirectly, the materials used in
fabrication work, and the furnishing, repairing or serving for a consideration of any tangible
personal property consumed on the premises of the person furnishing, preparing or serving
such tangible personal property.?3? More specifically, “retail sale” is defined as any sale,
lease, or rental for any purpose otherthan for resale, sublease, or subrent.?*?

The personresponsible for collecting and remitting sales tax on the sale of tangible personal
property may depend onwho is purchasing thetangible personal property and howthe
tangible personal property is being used. For example, if a contractor purchasestangible
personal property while performing a contract, and that tangible personal property becomes
part of real property, the contractor, not the end customer (e.g., real property owner), is
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responsible for payingtax on the materials used in performing the contract.See Chapter 11:
Tangible Personal Property vs. Realty.

There are certain productsthat may not be readily apparent as being tangible personal
property, such as pre-written computer software. ltems that are not considered tangible
personal property and are not taxable include intangible rights, gift cards, and discount
cards.

Otheritems may not necessarily be considered tangible personal property, but they are
nonetheless taxable. For example, computer software; specified digital products, such as
digital books and digital audio-visual products; and digital audio works, such as songs,
speeches, and ringtones are treated the same as tangible personal property. When these
items are sold or remotely accessed, sales tax applies. ltemsthat are not considered tangible
personal property and are not taxableinclude intangible rights, gift cards, and discount
cards.

1. Coins, Currency, and Bullion

Effective May 27,2022, thereis a sales and use tax exemption for the sale of all coins, currency,
and bullion that are:

= manufactured in whole or in part from gold, silver, platinum, palladium, and other
material,

= usedsolely as legal tender, security, or commodity in thisoranother state, the United
States, or a foreign nation, and

= sold based primarily based on their intrinsic value as precious material or collectible
itemsrather than their representative value as a medium or exchange.

Collectible paper currency that is used as legal tender and sold based primarily onits intrinsic

value as a collectible item rather than its representative value as a medium of exchange also
falls within the scope of this exemption.
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Chapter 6: Use Tax

Overview

The use tax was enacted in 1947, the same year as the sales tax. Usetaxis intended to
complement the sales tax in that use tax applies to items purchased from out-of-state
vendorswhen no sales tax was paid. This generally occurswhen a user purchases an item
from an out-of-state dealerthat is not registered for sales and use tax in the state of
Tennessee. This includes out-of-state merchants who sell taxable products through the
internet.

The use tax protectslocal businesses from unfair competition from out-of-state sellerswho
do not collect Tennessee'ssales tax.Itis nota tax appliedin addition to thesales tax;it is
owed only when Tennessee sales tax was not paid.?** The use tax rateis equal to the sales
tax rate on both the stateand local level.

1. Definitions

Taxpayersowe use tax on itemsimported into this state for use, consumption, distribution,
or storage for use or consumption in this state, when no sales tax was paid to theseller. The
terms“use” and “usetax” are defined in the Tennessee Code.?** “Use tax” includes use,
consumption, distribution, and storage.?3¢

“Use”?*” means:

= The exercise of any right or power overtangible personal property incident to the
ownership thereof, except that it does not include the sale at retail of that property
in theregular course of business.

= The comingtorest in Tennessee of catalogues, advertisingfliers, or other advertising
publications distributed to residents of Tennessee in interstate commerce, but it
doesnotinclude labeling, temporary storage, or other handlingin connection with
the mailing or shipping of such advertising publicationsin interstate commerceto
non-residents.

= The consumption ofany ofthe taxable servicesand amusements.
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“Storage”?*® means:

= Any keepingor retaining tangible personal property for use or consumption in this
state, or for any purpose otherthan sale at retail in the regular course of business.

=  Temporary storage pending shipping or mailing of tangible personal property to
nonresidents of Tennessee is not a taxable use in Tennessee.

2. UseTax Imposition

Tax is imposed on a sale or purchase of a taxable product in several ways, three of which
involve usetax:

= Sales tax applies tothe in-state retail sale of a taxable product.?3°

= Usetaxapplies to out-of-state retail sales sold and shipped to Tennessee
consumers.24°

= Usetaxapplies to theimportation foruse, consumption, storage for use and
distribution in this state.?*’

= Usetaxapplies to a contractor's use of tangible personal property inthe
performance of a contract where no sales and use tax was paid on the retail
purchase.**?

Activities Subject to Use Tax

When a user of tangible personal property, computer software, computer software
maintenance contracts, warranty or maintenance contracts covering tangible personal
property located in this state, and specified digital property, does not pay sales taxto a
dealer, the user becomes personally liable for the tax. As stated above, this generally occurs
when a user purchases from an out-of-state dealer not registered in Tennessee. It also

occurswhen a dealer withdraws inventory items purchased on aresale certificate for
business or personal use.

Usetax normally is incurred when:

= Purchasinga productin another state without paying sales or use tax and bringing it
into Tennessee for use in the state;**?
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o Forexample: A businessrelocatingto Tennessee brings property purchased
in a state with nosales or usetax.”” The dealer would be liable for use tax on
thisproperty.

Purchasing a product from a mail-order catalog or onthe internet and paying no
sales or use tax;%*

Purchasing a product from a transient business that does not collect sales or use
taX.246

Consumingorusing a product that was purchased without paying sales or use tax;**’

Consuming, as a service provider, tangible productsin the performance of a service;
248 and

When leased property is relocated to Tennessee from another state during the lease
period, Tennessee use tax applies to each lease payment for periods during which
the property is in Tennessee. Credit, however, will be provided for any sales tax
properly paid to another state onthelease or rental payment subject to Tennessee
use tax.?#?

A Ataxpayer thatmakesa purchasesubjectto salesand usetaxwithout paying
sales tax will owe use tax on that purchase. See Chapter 3 of this manualfor
information on how to register a business for a use tax account or use the
linkon the Department’s website to pay consumer use tax.

Specified Digital Products and Video Game Digital Products

The use of specified digital products and video game digital products are also subject to the
use tax.?*® For more information on the application of use tax to specified digital products
and video game digital products, see Chapter 13.

When Use Tax Does Not Apply

Usetax does not apply to everything to which sales tax applies. The Tennessee Code applies
use tax specifically to some types of products while others are not subject to use tax. Use tax
doesnot apply to certain services such as video programing, direct-to-home satellite,
telecommunication, and amusements.2°’
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1. Personal Items Moved into Tennessee

Usetax does not apply to personalitems, personal manufactured homes,?*2 and personal
automobiles moved into Tennessee when a non-resident becomes a resident (thisdoes not
apply to property imported for business purposes or to aircraft).?**

= This exemptionincludes boatsimported solely for personal use if the boat has a fair
market value of $10,000 or less and the boat was properly registered in the previous
state.?>*

= Forthis exemption a person should submit to the Commissioner, or to the county
clerk when appropriate, proofthat the vessel was properly registered in another
state.The personis eligible for the exemption whetherthe person previously paid
sales or use tax or obtained proofthat sales or use tax was paid, on the purchase of
theboat at therate provided by the law of the other state.

Tangible Personal Property in a Qualified Headquarters Facility

Tangible personal property moved into Tennessee in conjunction with establishing a
qualified headquarters facility>>> and that qualifies for the headquarters facility tax credit?>®
is exempt from any sales and usetax liability that arises solely because of movingthe
property into thestate; provided, that thetangible personal property was previously used by
thetaxpayerin the operation ofits business.?*’

2. Import for Export

The “import for export” provision does not apply to Tennessee sales subject to sales tax. The
“import for export” provision meansthat ifa dealer importstangible personal property into
Tennessee, storesit in Tennessee without exercising any right of ownership, then exportsit,
thetangible personal property is exemptfrom use tax. Because thetangible personal
property is merely passing through Tennessee, there is no taxable eventin Tennessee.

However, if the dealer does more than store, repackage, and inspect the tangible personal
property, heis exercising a right of ownership, and the exemption would not apply. This
situation may occurwith a contractor-dealer. Itis not theintention ofthe code to levy a tax
upon articles of tangible personal property imported into this state or produced or
manufactured in this state for export.>®
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3. Interstate Commerce - Title and Property Pass outside the State

Whenttitle and possession of property passes from seller to buyer outside Tennessee, the
saleis in interstate commerce. Products in interstate commerce are not subject to usetax.

Property No Longer in Interstate Commerce

The Tennessee Supreme Court has determined the sales and use tax applies to the fullest
extent allowed by the Commerce Clause of the United States Constitution. According to

Complete Auto Transit, Inc.v. Brady, 430 U.S. 274 (1977), states may tax interstate commerce if
thetax:

= |sappliedtoan activity having a substantial nexus with the taxing state.
= |sfairly apportioned.

= Doesnotdiscriminate against interstate commerce.

= |sfairly related to the state's services.

Products areno longer considered to be in interstate commerce when they cometorestin
Tennessee and become part of the mass of property in Tennessee.?*° For example:

= Alarge grocery store chain headquartered in Virginia purchases cash registers from
a Tennessee vendor.The Tennessee vendor ships all cash registers to the buyer's
headquartersin Virginia. The buyerthen distributes the cash registers toits storesin
Virginia and Tennessee. The buyeris required to remit use tax to Tennessee on the
cash registers used by its Tennessee stores.?¢°

4. Storage of Tangible Personal Property
Tennessee use tax doesnot apply to:

= The temporary storage oftangible personal property in this State for subsequent
shipment to another state.?®"

= The storage of tangible personal property in this State for use or distributionin this
State, if the Tennessee sales or use tax has been paid already.?®2

= |nventory heldforresale, if the taxpayeris in strict compliance with the rules and
regulations applicableto sales for resale.?®3
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5. Tangible Personal Property Held for Resale

Iltemsthat a dealer buys and sells to its customers or clients are not subject to use tax. As
such, a dealer generally does not owe sales tax on purchases where a dealer presents a
resale certificate to its vendors. Under TENN. CompP. R. & REGs. 1320-05-01-.68(3), a certificate
of resale cannot be used to obtain tangible personal property to be used by the purchaser.
Tennessee's blanket certificate of resale states, “any merchandise obtained upon this resale
certificate is subject to the Sales and Use Tax if it is used or consumed by thevendeein any
manner and must be reported and the tax paid thereon direct to the Department of
Revenue.”

A A taxpayer that purchases tangible personal property to resell legally must
maintain records of sales corresponding with the purchases of the tangible
personal property to produce in theevent thetaxpayeris audited.

Contractor’s Use Tax

Contractors are persons who perform installations of personal property asan improvement
torealty. Contractors may include persons performing management services. The term
contractor also includes subcontractors.

1. Contractor’'s Use Tax

Contractors and subcontractors who improve realty, or otherwise use personal property in
the performance of a contract, are considered the users and consumers of the materials
that are used orinstalled as part of the real property.?®* If sales tax is not paid onthe
materials when the materials are purchased, the contractor or subcontractor willowe use
tax on the cost of their materials.?®® The construction labor costs of installation or erection
and markup on materials are not taxable. The sales or use tax cannot be itemized separately
and collected from the contractor's client.

Generally, the contractor or subcontractor remains liable for the sales or use tax on
materials used in providing the contracted service even when the contractor's clientis an
otherwise exempt entity, such asfederal, state, county, or city governments, and most
exemptorganizations.Thisis true even when the tax-exempt entity buys the materials and
turnsthem overto the contractor orsubcontractor for use.
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A A contractoris still liable for salesand use taxon materialsused to providea
contracted service to an exempt entity even if the exempt entity buys the
materials and provides the contractor with the materials for the contractor
touse.

2. Contractor-Dealers

A contractor-dealerisone who improves realty and is also engaged in selling building
materials and supplies to other contractors, consumers, or users.?°® Materials that may be
sold at retail to other users can be purchased on a resale certificate; sales tax will be
collected and remitted on the retail sales.?¢’

Contractor-dealerswho cannot separate the portions of their materials and supplies that
they will consumein fulfillment of their contracts and those they will resell to other
consumers may give a resale certificate to the seller of such materials and supplies.?*® The
contractor-dealer willthen collect and report sales tax on the materials resold and use tax
onthe materials used in fulfillment of their contracts.?® Suppliers making sales to
contractor-dealers and delivering the materials to a job site for use, or tagging particular
supplies for a particularjob performed by the contractor-dealer, must collect the applicable
sales tax on those sales, evenif the contractor-dealer presents a certificate for resale.

3. Exemptions

Under specific circumstances provided in the law, contractors or subcontractors are not
liable for the sales or use tax on construction materials.?’® These specific exemptions are:

= |f materials are purchased by a church and are used in church construction, the
materials are exempt from both state and local sales or use tax. Similarly, carpet
installed by a contractorfor church construction is exempt.?”!

o Whendeterminingif a structure qualifies as a church, the Department
commonly looks at the facts and circumstances such as whether the building
qualifies for an exemption from property taxes, whetheritis used for
commercial purposes, and whetheritis used for commonly recognized
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church functions. Forexample, a gymnasium built next to a sanctuary would
not be used for commonly recognized church functions.

= |f materials are purchased by a private, nonprofit college or university and are used
in college or university construction, they are exempt from the state sales or use tax
but not from thelocal tax. 272

Exemptions from sales or use tax are also available to contractors for specific types of
contracts. Examples of contracts that are eligible for exemptions are:

= Electrical generating facilities and distribution systems owned by a government
entity.?’3

= Wastewater and sewage systems and sanitary sewer pipes owned by a county or
city.?’4

= Coal gasification plants and distribution systems owned by government entities.?’*

= A neutron spallation facility funded by the federal government or an instrumentality
thereof.?’®

Reporting Sales of Materials to Private, Nonprofit College or University

Sellers should report such sales that are exempt from state, but not local sales tax as
follows.

= The seller reportsgrosssales tothe contractoronLine.

= The seller reportsthesales of the tangible personal property to the contractor for
use on the private nonprofit college or university on Schedule ALine 9 to exempt the
sales from state tax.

= This amount must beadded backin Schedule B Line 2 Adjustments.

Sales of tangible personal property for the contractor's use to fulfil its obligations under the
contract with the private nonprofit college or university is subject to the single article local
tax limitation. The purchases must be separated from other purchases that are fully taxed
for local tax purposes.
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=  Amount ofsingle article purchasesin excess of the local tax limitation are reported
on Schedule B Line 4.

= The sales of tangible personal property to a contractor to fulfil obligation under the
contract with the private nonprofit college or university is not subject to the state
single article tax and is not reported in ScheduleC Line 1.

The contractor should obtain purchase invoices from nonprofit college or university for
tangible personal property provided by the tax-exempt nonprofit for use/ improvement to
realty under the contract.

= The contractorreportsthe nonprofit college or university provided purchases on
Line 2 (Line 3 if purchases are from out-of-state) onits salesand use tax return.

= The contractorreportsthissameamount on Schedule A Line 9 to exempt the
purchases from state tax.

= This amount must beadded backin Schedule B Line 2 Adjustments. The nonprofit
provided tangible personal property is subject to the single article local tax limitation.

The single articles must be separated from other purchases that are fully taxed for local tax
purposes.

= The amountofthesingle articles in excess of the local tax limitation ($1,600) is
reported on Schedule B Line4.

= The tangible personal property provided to the contractor to fulfil obligation under
the contract with the private nonprofit college or university is not subject to the state
single article tax and is not reported in ScheduleC Line 1.

Note, Tenn. Code Ann. 8 67-6-601(a) requires each businesslocation be registered for sales
and usetax. TENN.CoMmP.R & ReGs. 1320-05-01-.08(2) (Rule 8) providesin part, “Any
withdrawal from inventory for use as a contractor shall be reported and the tax due thereon
shall be paid with the return for the location of theinventory, regardless of the place of use,
either in or out of the state.” Rule 8 explainsthe situation where the contractor/dealer has
purchased items for resale and put them in inventory. Evenif a contractor (not a contractor/
dealer) uses tangible personal property or makes improvements to realty outside its location
jurisdiction, the contractor reports and pays use tax on the returnfor its location. The
contractoris not required to register of sales and use tax purposesin every jurisdiction

where the contractor uses tangible personal property in the performance of a contract to
makeimprovementsto realty.
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4. Tax on Fabricated Materials

Contractorsfabricating raw materials for use in building construction areliable for the sales
or use tax onthe cost of the raw materials.?’” On the other hand, contractors fabricating
materials for use in non-building projects, such as bridge steel, are liable for tax on the
fabricated fair market value of the materials.?’®

Asphalt Fabricators?”?

Asphalt fabricators must remit use tax based on the fair market value of asphalt they use in
fulfilling their contracts. The taxamount must be computed on the amount the fabricator
would charge for the asphalt if it were sold and delivered in an arm’s length transaction. The
Department will accept as fair market value $5 per ton plusthe cost of materials as the tax
base.

Asphalt fabricatorsthat sell asphalt to other contractors or customerswithout performing
installation and who also install asphalt may purchase their materials on a certificate of
resale. The asphalt fabricator must collect sales tax onthe total sales price of the asphalt
fabricated and sold to other contractors. Ifthe asphalt fabricator uses the asphalt rather
thansells it, the asphalt fabricator will owe the use tax as previously indicated.

Use of asphalt by an asphalt fabricator or installer in a contract with a government or other
tax-exempt entity subjects the fabricator orinstaller to payment ofthe use tax. Use taxis
due evenif the asphaltis provided by the government or tax-exempt entity. However, if
asphaltis sold directly to the exempt entity with no installation or use by the seller, the
purchaseis tax-exempt.

5. Installation of Industrial Machinery

Contractorsinstalling qualified tax-exempt industrial machinery for qualified manufacturers
must apply to the Department for their own industrial machinery authorization number for
each project.
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A An industrial machinery authorization number is required for each project
where the contractor is installing tax-exempt industrial machinery for
qualified manufacturers.

6. Property Owned by the United States Government

An exemption from contractor's use tax is available for any tangible personal property that is
owned by the United States and is provided to a contractor on a temporary basisto be
tested, provided that the exemption applies only to contracts awarded under the Small

Business Innovation Research Program and does not apply to equipment or other property
used to conduct the test.28°

There is also an exemption from contractor's use tax for tangible personal property that is
provided to a contractor on atemporary basisto be tested, provided that the testing facility
is owned by the United States or any agency thereof. The exemption does not apply to
property consumed or destroyed during the test.“Testing” is limited to diagnostic, analytical,
and/or scientific testingin a controlled environment dedicated to such testing forthe
purpose of providing information and findings supportive of the aerodynamic, hypersonic,
aero propulsion, space, missile, aircraft, and aerospace technologies and/orindustries.

7. Qualified Disaster Restoration

An entity that engagesin a qualified disaster restoration project in Tennessee is eligible for a
credit of all Tennessee state sales or use tax except for one-half percent on the sale oruse of
qualified tangible personal property used in the project.?®’ A “qualified disaster restoration
project”is a project undertaken in connection with the restoration of real or tangible
personal property located within a declared federal disaster area that suffered damages
because of the disaster. The project mustinvolve aminimum of $50 million or more in the
restoration ofthe property. Theinvestment may include, butis not limited to, the cost of
constructing or refurbishing a building and the cost of building materials, labor, equipment,
furniture, fixtures, computer software, and othertangible personal property within the
building. The investment may not include land or inventory.
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Qualified Tangible Personal Property

Qualified tangible personal property is any building materials, machinery, equipment,
computer software, furniture, and fixtures used exclusively to replace or restore real or
tangible personal property that suffered damages because of the disaster and purchased or
leased prior to substantial completion ofthe qualified disaster restoration project.

Qualified tangible personal property does not include payments with respect to leases of
qualifying tangible personal property that extend beyond substantial completion ofthe
disasterrestoration project. No othersales or use tax credits, exemptions, or reduced rates
that may be available may be taken as a result of the same purchases or minimum
investment.

Application Process

Personsseeking the credit must apply to the Commissioner of Revenue (the
“Commissioner”) to qualify the project as a qualified disaster restoration project, together
with a plan describing the investment to be made. In the case of a leased building, the lessor
must also apply and plan if any taxes paid by the lessor are to be claimed as part of the
credit.

Upon approval ofthe application and plan, the Commissioner will issue a letterto the
applicant stating that the applicant has tentatively met the requirements for the credit. To
receive the credit, the taxpayer must submit a claim for the credit and documentation
showing that Tennessee sales or use taxes have been paid to the state on qualified tangible
personal property. The claim may include taxes paid by the taxpayer, the lessorin the case

of a leased building, contractors, and subcontractors.

Documentation verifying that the minimum investmentrequirements have been met can
include:

= Employmentrecords
= |nvoices

= Bills of lading
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= Lease agreements
= Contracts
= All other pertinent records and schedules required by the Commissioner.

The Commissioner will review the claim for credit and notify the taxpayer ofthe approved
credit amount and directions for taking the credit. The taxpayer must receive notification
before taking the credit.

If any of the requirements for this claim are not met, the taxpayerwill be subject to an
assessment of any sales or use tax, penalty, and interest that would have been due and for
which credit was taken.The taxpayer does not haveto establish its commercial domicile in
Tennesseeto be eligible for the credit.

Credit for Taxes Paid in another State

Property brought to Tennessee from other statesis not taxed twice. For thosewho have
purchased tangible personal property out-of-state and paid sales or use tax to another state,
Tennessee provides a use tax credit equal to the tax that was paid to the other state. Tenn.
CodeAnn. § 67-6-313(f) provides:

= |norderto prevent actual multistate taxation ofthe acts and privileges
subject to tax under this chapter, any taxpayer, upon proofacceptableto the
Commissioner being submitted that the taxpayer has properly paid sales and
use tax in another state onsuch acts and privileges, shall be allowed a credit
against the taximposed by this chapterto the extent ofthe amount of such
tax properly due and paid in another state.

Pursuant to this provision, the Department gives use tax credit for sales tax paid in another
state. For moreinformation on this credit, see Chapter 20 of this manual.
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Chapter 7: Local Sales Tax Imposition

Overview

Any county orincorporated city may levy atax on the same privileges that are subject to the
state’s sales or use tax. All counties, and some incorporated cities, have adopted a local
optiontax of up to 2.75%.%8?

Local Tax Limitations

The law limits local option tax rates for the following items:

There is no local option tax on electric power or energy, natural or artificial gas, coal,
or fuel oil.?83

The local tax rate for water sold to manufacturersis 0.5%. (However, should thelocal
taxrate in a jurisdiction be reduced to less than 1%, therate for water sold to
manufacturers would be 0.33%.284)

The local tax rate for sales of tangible property to common carriers for use outside
Tennesseeis 1.5%.2%

Intrastate telecommunicationservices are taxed at the state rate of 7% and a flat
local rate of 2.5%.286

Interstate and international telecommunication services sold to businesses are
exempt from local tax.®’

Interstate and international telecommunication services sold to persons otherthan
businesses (i.e., residential) are subject to a standard local rate of 1.5%.%%8

Video programming services including cable television, wireless cable television, and
video services provided through wireline facilities that are offered for public
consumption (i.e., broadband television) are exempt from local tax up to theamount
of $27.50.%%°

Vending machine sales of both food and non-food items are taxed at a standard
local tax rate of 2.25% on all sales.??°
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= Specified digital products are taxed at a standard local rate of 2.5%.2°' The 2.5%
standard local rate does not apply to digital final artwork orto digital advertising
materials.

The local option tax rates for each city and county arelisted in the section below and can be
found on the Department’s website at tn.gov/revenue. The local option tax rates make up
what is known as the Situs Table. To pinpoint the appropriate jurisdiction for a taxpayer, use
theTennessee Sales Tax Jurisdictional and Tax Rate Database.

Local Option Tax Rates

The local tax rate may not be higherthan 2.75% and must be a multiple of .25. All local
jurisdictionsin Tennessee have a local sales and use tax rate. The local sales tax rate and use
tax rate are the samerate. Local sales and use taxes are filed and paid to the Department of
Revenuein thesame manneras the state sales and use taxes.

The local sales tax rate map is a complete and up-to-datelist of the tax rate for each
jurisdiction. The local sales tax rate map is available on the Department’s website here.

Taxpayersmay also use the Tennessee sales taxjurisdiction and tax rate database to lookup
stateand local tax rates and local jurisdiction SITUS and FIPS codes. Information that can be
helpful when searching through the databaseis available here at the Department’s website.

Sales tax rate tables and the boundary database are available for download onthe
Department’s website here. These files may be used in tax calculation applicationsto
determinethetaxrate. The Streamlined Sales Tax Technology Guide (Chapter 5, Rateand
Boundary Files) provides information that is helpful in determining tax rates.

Local Sourcing Rules

In general, for local tax purposes, sales of tangible personal property, computer software,
specified digital products, and taxable services are sourced according to the following
guidelines:

®  |fasale is madefrom alocationin Tennessee, thesale is sourcedto thelocation
from which the sale is made.?%?

®  |fasale is madefrom an out-of-state location, and the seller has a location(s) in
Tennessee, the out-of-state location is required to collect local tax based on the
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location of receipt by the purchaser of the tangible personal property, specified
digital property, or computer software.?*3 (Note that under these circumstances,
therule doesnot apply to taxable services. Taxable services furnished and
performed outside of this state are not subject to sales tax or use taxin
Tennessee.)

A Effective October 1, 2019, if asale is made from an out-of-statelocationand the
seller has nolocation in Tennessee, the seller must source the salebased on the
shippedtoor delivered to address of the customer and apply the specificlocal
sales taxratein effect for the cityor countyjurisdictionintowhichthesaleis
shipped or delivered.

The sale of water is sourced to the locality where the water is delivered to the consumer.?°
The sale of telecommunications services is sourced according to the provisions of Tenn.
Code Ann. 8§ 67-6-905(b)-(d).

1. Sales at Special Events

If a taxpayer collects any amount of sales tax from customers, the taxpayer must remit that
amount onits sales tax return. A taxpayer may not be required to collect sales tax if tax was
paid at the time of purchase and meets one of the following criteria:

= Taxpayeraveragesless than $4,800 in gross sales a year;?%*

= Taxpayeris selling its own agricultural products at this event and nothing other than
these products??¢; or

= Taxpayer makes sales at only 1-2 temporary events per year (in any state) and does
not have an ongoing retail business.??” To be temporary, the event cannot last more
than 30 days.

The due date for the special event sales tax return is the 20" day of the month following the
event.

2. Food Trucks

Food trucks and other mobile vendors making Tennessee sales at different temporary
Tennesseelocations should register their primary business location for sales and use tax.
The primary business location may be thevendor's residence or central kitchen.
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The vendorshould collect Tennessee sales tax at the state and local rate of its business
locationand report all sales, including sales made from temporary locations, on the sales tax
return for its businesslocation.

Single Article

The local option taxis applied to the first $1,600 of the purchase price of any single article of
tangible personal property sold. The term “single article” refers to any itemthat s
considered, by common understanding, to be a separate unit, apart from any accessories,
extraparts, etc., andis capable of being sold as anindependent item or as a common unit of
measure.Independent unitssold in sets, lots, suites, or other such groupings are not
considered to be single articles. The single article limitation does not apply to sales of
taxable services, amusements, custom computer software, and warranty or maintenance
contracts. These sales are subject to the full local option tax.>%®

Formore information on single article tax, see Chapter 8.
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Chapter 8: Single Article

Overview

Tennessee provides special tax treatment for single articles of tangible personal property.
The term“single article” refers to any item that is considered, by common understanding, to
be a separate unit, apart from any accessories, extra parts, etc. and is capable of being sold
as an independent item oras a common unitof measure. Independent units sold in sets, lots,
suites, or other such groupings are not considered to be single articles.?*°

Single Article Local Tax

The local option taxis applied only to the first $1,600 of the purchase price of any single
article of tangible personal property sold. The single artide local taxlimitation doesnotapply to
asingle invoice total when multiple items of tangible personal property are included onthe invoice.
The single article limitation does not apply to sales of taxable services, amusements, custom
computer software, and warranty or maintenance contracts. These sales are subject to the
full local option tax.*°° For example:

= Ataxpayerin Davidson County bought a carin Nashville for $20,000. The local tax
rate is 2.25%. The taxpayerwould pay the dealer $36 in local tax for Davidson County
whichis $1,600 multiplied by the local rate 2.25%.

1. Local Tax Base Limitations

Thelocaltaxdoesnotapplyto any portion of thepriceof a single article of tangible personal
property thatexceeds the local taxbaselimitation forthat local jurisdiction. Most local jurisdictions
have alocal taxbaselimitation of $1,600. Currently, there are two Tennessee counties with
single article local tax limitations that are less than $1,600: Hamblen County’s limit is $300,
and Hancock County'sis $375.3°" Local tax baselimitationsare listedin the chart below. This
chartis alsoavailableon theDepartment’s website here.
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Effective Base County Effective Base
Date Date

lAnderson 22006 £1.600 Lauderdale 1/1995 $1.600
Bedford 8/2001 $1.600 Lawrence 3/1996 $1.600
[Benton 1/1997 £1.600 Lewis 71997 $1.600
Bledsoe 2/1991 $1.600 Lincoln 5/1992 $1,600
Blount 2/1983 £1.600 Louden 71958 $1.600
Bradley 72009 £1,600 MeMinn 8/1983 $1,600
Camphbell 9/1983 £1.600 MecMNairy 9/1983 $1.600
cannen 9/1983 £1.600 Macon 10/1983 $1.600
Carroll 10/1997 £1.600 Madison 10/1983 $1,600
ICarter 1/2009 £1.600 Marion S/2006 $1.600
Cheatham 10/1983 £1,600 Marshall 12/1983 $1,600
IChester 6/1995 £1.600 Maury 8/1983 $1.600
Claiborne 10/1983 £1,600 Meigs 10/1983 $1,600
Clay 1141999 £1.600 Monroe 971983 $1,600
Cocke 3/1988 £1.600 Meontgomery 1/1989 $1.600
Coffee 42007 £1,600 Moore 9/1988 $1,600
Crockett 8/1996 £1.600 Morgan 9/1983 $1.600
Cumberland 9/1999 £1.600 Obion 5/2000 $1,.600
Davidson 1041983 £1.600 Qverton 271997 $1.600
Decatur 2/1998 £1.600 Perry 1/1998 $1.600
Dekalb 22007 £1.600 Pickett 171959 $1.600
Dickson 1042001 £1,600 Polk 3/1984 $1,600
Dvyer A4/2001 £1.600 Putnam 7/1999 $1.600
[Favette 9/1983 £1.600 _ |Rhea 10/2008 $1.600
Fentress 1041992 $1.600 Roane 9/1983 $1,600
Eranklin 10/1986 £1.600 Robertson 8/2007 $1.600
Gibson 5/2012 £1,600 Rutherford 72000 $1,600
Giles 771968 £1.600 Scott 11/1984 $1.600
Grainger 7/1954 £1,600 Sequatchie 71988 $1,600
Greene 5/2000 $1.600 Sevier 7/2009 $1,600
IGrundy A/2020 $1.600 Shelby 9/1983 $1.600
Hamblen 712009 £300 Smith 52000 $1,600
Hamilten 212004 £1.600 Stewart 11/1999 $1.600
Hancock 1/1983 §375 Sullivan 9/1983 $1,.600
|Hardeman 7/2002 $1.600  |sumner 10/1983 $1.600
Hardin 1141997 £1,600 Tipton 9/1983 $1,600
Hawkins 10/1988 £1,600 Trousdale 12/1983 $1,600
Havweood 101998 £1.600 Uniceij 12/2004 $1.600
Henderson 1041997 $1.600 Union 2/2005 $1.600
Henry 8/1988 £1.600  |Van Buren 1/1990 $1.600
Hickman 7/2003 $1.600 Warren 4/2004 $1,600
Houston 10/1986 £1.600 Washingten 771994 $1.600
Humphreys 102011 £1,600 Wavyne 10/1998 $1,600
lackson S/2000 £1.600 Weakley 771998 $1.600
|efferson 1042008 £1,600 White Q1983 $1,600
lehnson 11/1987 £1.600 Williamson 4/1991 $1,600
Knex Z/1983 £1.600 Wilson 11/1993 $1.600
Lake 3/19587 £1,600
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Note: The city of Morristown has a single article local tax base limitation of $1,600, while the
remainder of Hamblen County has asingle article local tax base limitation of $300.

2. Reporting Local Single Article Sales

Localsingle article sales are first reported on Schedule B of the sales tax return, Form
SLS450. This schedule must be completed because the amount of sales that exceed the tax
base must be subtracted from all single article sales (Line 4, Schedule B). The figure from
Line 8 of ScheduleB is then takento Line 10 on thefront of the return.

State Single Article Tax

Inadditionto thelocal option single article limitation, thereis a state single article tax. The
statesingle article tax rate of 2.75% is applied to the amount ofthe sales price of a single
article of tangible personal property between $1,600 and $3,200. Any amount over $3,200 is
not subject to the state single article tax. Unlike the local option tax rates, the state single
article rate is a standard rate of 2.75%. The state single article taxis paidin additionto the
general state sales tax.

1. Reporting State Single Article Sales Tax

State single article sales are first reported on Schedule C of the sales tax return (Form
SLS450). This schedule must be completed because the amount of single article sales that
are between $1,600 and $3,200 must be listed (Line 1, Schedule C). The figure from Line 9 of
Schedule Cis thentakentoLine 12 onthe front of the sales tax return.

Example Calculations

= Ataxpayerboughtamobile generatorin Nashville for $14,000. The taxpayerwould
pay the dealer $1,024 in state tax plus $36 in local tax for a total sales tax of $1,060.

State State Single Local
Item Sales Price Taxable Article Taxable

Mobile Generator $14,000 $ 14,000 $ 1,600 $ 1,600

$ 14,000 $1,600 $ 1,600
Applicable Tax Rates 7.00% 2.75% 2.25%

State and Local Tax Due $980 $44 $36
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= Ataxpayerbought aportable generatorin Nashville for $2,800. The taxpayerwould
pay the dealer $229 in statetax plus $36 in local tax for a total sales tax of $265.

State State Single Local

Item Sales Price Taxable Article Taxable

Portable Generator $2,800 $ 2,800 $1,200 $ 1,600

Applicable Tax Rates 7.00% 2.75% 2.25%
State and Local Tax Due $ 196 $33 $36

Single Article: Lease or Rental of Tangible Personal Property

The lease or rental of tangible personal property without acquiring titleisincluded in the
definition of “sale” and is subject to tax.3°? Tenn. Code Ann. § 67-6-204(a) imposes a tax on
the gross proceeds of all leases and rentals of tangible personal property in Tennessee. The
Department uses the terms of the contract underwhich the tangible personal property is
leased or rented as the basis for computing the tax.°® As noted in the above sections, Tenn.
CodeAnn. § 67-6-702 authorizes counties and incorporated cities to impose a local sales tax,
but thetax only applies to the first $1,600.00 onthesale or use of any single article of
tangible personal property.

In Finalco, Inc.v. Taylor, 1994 WL 48986 (Tenn. Ct. App., Feb. 16, 1994), the Tennessee Court
of Appeals explained the applicability of the local option cap to leases of tangible personal
property:

= [ftheleased equipmentis determinedto be a single article, thenthetaxrate
is applied to the lesser of thefirst $1,600 of the rental flow from a single
article or the per unit rental cost of the single article. If leased property is not
a single article, then the tax rate is multiplied by the entire rental stream.3%*

Forexample:

= [|fataxpayeris a hospitalthatleases an MRI machine (“machine”), which is generally
considered an independent unit, the machine will qualify for the single article cap
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underTenn. Code Ann.§ 67-6-702(a)(1). The machine would be considered a single
unit under Tenn.Code Ann. 8 67-6-702(d).

o Ifthemachine is leased with a software package, or any additional extras,
and thevendorlists the machine separately from the software or extras and
the machine could be leased without the software or extras, thenthe
machinewould be considered a single unit and would qualify for the single
article cap.

o IftheMRImachineis leased togetherwith a software package or any other
additional extras, and the vendor does not list theitems separately on the
invoice, but instead charges one price for the entire rental, then the MRI
machinewould not be considered a single unit and would not qualify for the
single article cap, and the entirerental would be subject to local option sales
tax.

Single Article: Software

Single article taxation does not apply to custom software, which is subject to the full local
and state sales tax rates. However, single article sales tax laws do apply to prewritten
computer software. A separate prewritten computer software application ormodule that is
sold by itself, without any other computer software application or module bundled with it
and sold for one price will qualify as a single article of prewritten computer software. This
applies regardless of howthe software is delivered, whether downloaded or remotely
accessed.

Therefore, only thefirst $1,600 of the sales price of a single article of prewritten computer
softwareis subject to the applicable local sales tax. An additional state single article tax at
therate of 2.75% is due on theamount of the sales price of prewritten computer software
between $1,600 and $3,200.

Beyond $3,200, no local tax or additional state single article tax is due on prewritten
computer software. If prewritten computer softwareis sold pursuant to a software service
agreement that requires multiple payments during the agreement period, the single article
treatment described above will apply to thetotal of the service agreement payments.
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Single Article Application to Sales of Boats and Trailers

A boat and any kind of motor, whetherinboard or outboard, that isinstalled by the
manufacturer or dealer is considered one single article for purposes of calculating the local
single article cap and the state single article tax. However, a boat trailer is a separate single
article and requires a separate calculation. If a consumer purchases both a boatanda
trailer, two separate single article calculations should be done.

If the boat, motor, and trailer sales are not separately listed on the bill of sale, value should
be assigned to theboat plus motorand thetrailer by using percentages. The value of the
boat and motoris 90% of the total sales price, and the trailer is 10%. If the dealer lists the
value of the boat, motor, and trailer on the bill of sale, the assigned amounts should be
used. The value of the boat and the motor should be added together for the single article
calculation of the boat, and thevalue of the trailer should be used for the single article
calculation of thetrailer.

Furthermore, Tenn.Code Ann. 8 67-6-510(a) provides that when used articles are takenin
trade, sales or use taxis due onthe price of the article sold minus the credit for the article
takenin trade. If a boat and trailer are traded in for a new boat and trailer and the dealer
fails to breakdown the components of the package deal, the Department will allow dealers
to subtract the trade-in value from the sales price before applyingthe 90/10 percentage
split.

Any other necessary parts and equipment installed by a boat manufacturer or dealer prior
tothe sale, as well as any freight, labor, and delivery charges, will be treated as part of the
boat single article. However, in addition to the trailer, otheritems notinstalled as part of the
boat, such as skis, skiropes, and personal flotation devices are not part of the boat single
article and should be separately itemized and taxed at the applicable state and local sales
taxrates.

The prices of motor vehice and boat dealer installed accessories sold in conjunction witha motor
vehicleorboataretobeincludedthe price thatis subjecttothe single article local tax limitation
and state singlearticletax.

1. Applying the Single Article Cap and the State Single Article Tax

To apply thesingle article cap to thelocal option tax, the prices of the boat, motor, and
dealer installed accessories are totaled, and the local option tax is applied only to thefirst
$1,600 of thetotal. To calculate the state single article tax, the boat, motor, and dealer
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installed accessories are totaled, and thetax rate of 2.75% is applied to the amount ofthe
totalthatis between $1,600 and $3,200.

2. Examples

The examples below compute the amount of state and local tax due with orwithout trade-in
credit and with or without a separately itemized price. The examples assume a local option
rate of 2.25% and are rounded to the nearest whole number for ease of explanation.

Example 1

A dealer sells a boat, motor, and trailer, and the bill of sale is broken down as follows:

Sales State State Single Local

Price Taxable Article Taxable

_ $6,141 $6,141 $ 1,600 $ 1,600

_ 4,000 4,000 *0 (0

1,000 1,000 0 1,000
accessories

$12,516 $12,516 $ 1,600 $ 2,600

7.00% 2.75% 2.25%

$ 876 $44 $59

* Boat, motor, accessories, freight, and labor are considered one single article.
Example 2

A dealer sells a boat, motor, and trailer with a trade-in, and the bill of sale is broken down as
follows:
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Sales Less: State State Single Local
Price Trade-In Taxable Article Taxable
_ $5,141 $(3,000) $2,141 $ 1,600 $ 1,600
2,000 (1,150) 850 0 850
Dealerinstalled 875 - 875 *0 *0
accessories
$12516  $(5,650) $ 6,866 $ 1,600 $ 2,450
Applicable Tax 7.00% 2.75% 2.25%
Rates
State and Local Tax $ 481 $44 $55
Due

* Boat, motor, accessories, freight, and labor are considered one single article.

Example 3

A dealer sells a boat, motor, and trailer with a trade-in, and the bill of sale is broken down as
follows:

Sales Less: State State Single Local
Item Price Trade-In Taxable Article Taxable

Boat, Motor, & $ 11,141 $ (5,650) $ 5,491 $ 1,600 $ 1,600

Trailer
(Trailer 10% - - - 0 ** 549
Calculation)
Dealerinstalled 875 - 875 % (0) *0
accessories
275 - 275 *0 *0
225 - 225 *0 *0
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LEac1N $12516 $ (5,650) $ 6,866 $ 1,600 $2,149
Applicable Tax 7.00% 2.75% 2.25%

Rates

State and Local Tax $ 481 $44 $48
Due

* Boat, motor, accessories, freight, and labor are considered one single article ($11,141 - $5,650
=$5,491 x 90% = $4,942 + $1,375 = $6,317).

** The boat trailer is a separate single article ($11,141 - $5,650 = $5,491 x 10% = $549).

Motor Vehicles

Partsand accessories for motorvehicles that are installed at the factory and delivered as
original equipment are part of the unit. Parts and accessories installed by a dealer or
distributor before or at the time of the sale and that are included in the sales price of the
vehicle are also considered part of the unit and are all treated as one single article. For
example:

= Apersonin Chattanoogabuysanew car for $25,000. This is how the sales tax is
calculated:

Sales State State Single Local

Item Price Taxable Article Taxable
Car $ 25,000 $ 25,000 $1,600 $1,600
Applicable Tax Rates 7.00% 2.75% 2.25%
State andLocal Tax $1,750 $44 $36

Due
Total TaxDue $1,830

= Inthis example, a person in Chattanoogabuys anew car but also hasa trade-inand
addsdealer installed accessories.
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State
Taxable

Local
Taxable

Less:
Trade-In

$20,000  $(10,000) $10,000* $ 1,600 $ 1,600

$1,000 - $1,000* - -
accessories

$450 - $450 - -
$21,675  $(10,000) $ 11,675 $ 1,600 $ 1,600

Applicable Tax 7.00% 2.75% 2.25%
Rates

State and Local Tax $ 817 $44 $36
Due

* The car, accessories, and labor are all considered one single article.

State Single
Article

Manufactured Homes

Parts, accessories, furniture, appliances, and otheritemsthat are part of a manufactured
home are considered parts of the single unit. Also included in the single article charge are
delivery fees, installation fees (setup, hookup, etc.), and otherincidental items that are part
of the sale. Manufactured homes, however, are subject to state sales tax at one half the
normalrate. As stated above, the normal state single article sales tax rate is 2.75%, thusthe
applicable state single article rate for manufactured homesis 1.375%. To account for this
reduced rate, taxpayers should report theamount ofthe total sales price in excess of the
$1,600 local single article limitation on Schedule B, excess amount of single article tax base
line 4. Then multiply the application state single article tax amount (up to $1,600) by 0.5 and
report theresulting amount on Schedule C taxable single article sales from $1,600 to $3,200
online 1.

Tractors

Atractoranda farm implement (e.g., plow, rake, mower, or bucket, etc.) are commonly
understood to each be a separate unit that is priced and sold as independent items. State
and local tax are calculated separately for the tractor and for each implement. The single
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article local tax limitation and the additional single article tax are not calculated on a total
invoice amount but for multiple articles of tangible personal property.

Notethat thesingle article law that treats parts and accessoriesinstalled on a motorvehicle
as a part of a motorvehicledoes not apply to tractors.
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Chapter 9: Marketplace Facilitators

Background

As discussed throughout this manual, the sale of tangible personal property in Tennessee is
subject to Tennessee sales and use tax. Traditionally, thistransaction occurred at a brick-
and-mortarstore, wherea customer would purchase merchandise from a retailer located
nearby, and theretailer would collect and remit sales tax to the state. However, as electronic
commerce continued to develop, this transaction began migrating to the internet, whereby
an onlineseller, perhapslocated outside of Tennessee, would sell the merchandise. Because
of the historical constitutional nexus provisions discussed in Chapter 2, the state could not
require remote sellers without physical presenceto collect Tennessee sales tax.Instead, it
was the customer’s responsibility to self-report and remit Tennessee use tax. Based on this
structure, use tax has historically been underreported.

After the United States Supreme Court case South Dakotav. Wayfair,°° states began enacting
statutory economic nexus provisions, where states could require out-of-state retailers to
collect their respective sales tax if certain thresholds were met. However, electronic
commerce continued to evolve, and many ofthe traditional online sellers began selling
merchandise through what is now known as “marketplace facilitators.” To ease compliance
onsmall onlinesellers, states began enacting marketplace facilitator laws whereby the
marketplace facilitator, not the small business, is responsible for collecting and remitting the
respective state’s sales tax. Tennessee enacted such a law in Public Chapter 646 (2020),
effective October 1, 2020.

1. Marketplace Facilitators and Marketplace Sellers

Marketplace facilitator laws are new, and, thus, states have had to create new defined terms
to administer this new business model. Below is an outline of some of Tennessee's most
important terms.

Marketplace

A marketplaceis a physical or electronic place, platform, or forum, including, but not limited
to:

= Astore

= Booth
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Internet website
Catalog, or

Dedicated sales software application

wheretangible personal property orany ofthe things or services subject to sales and use tax
are offered for sale.

Marketplace Facilitator

A marketplacefacilitatoris a person (which includes businesses), including any affiliate ofthe
person, that:

For consideration, regardless of whether characterized as fees fromthe transaction,
contracts, or otherwise agrees with a marketplace seller to facilitate the sale of the
marketplace seller's taxable tangible personal property or servicesthrough a
physical or electronic marketplace operated, owned, or otherwise controlled by the
person or the person's affiliate; and

Eitherdirectly orindirectly through contracts, agreements, or other arrangements
with third parties, collects the payment fromthe purchaser of the marketplace
seller's tangible personal property orthings or services taxable underthesales and
use tax statutes and transmits payment to the marketplace seller.

A marketplace facilitator is not:

A personwho exclusively provides advertising services, including listing products for
sale and does not actually facilitate the sale.

A personwhose activity is only providing payment processing services between two or
more parties.

A derivatives clearing organization, designated contract market, or foreign board of
trade or swap execution facility that is registered with the Commodity Futures
Trading Commission ("CFTC registered platforms"), or any clearing members, futures
commission merchants, or brokers using the services of CFTC registered platforms.

A personthatis a delivery network company; except, that a delivery network company
that meets the definition below may elect to be deemed a marketplace facilitator if it
so chooses.
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= Anauctioneerthatis licensed under Title 62, Chapter 19.3%
Marketplace Seller

A marketplaceselleris a person who makes sales through any marketplace operated,
owned, or controlled by a marketplace facilitator.

Beginning October 1, 2020, an out-of-state marketplace seller that has sales in excess of
$100,000 is not required to registerin Tennesseeif all its taxable sales are made through a
marketplacefacilitator that is collecting and remitting Tennessee sales tax on the seller’s
behalf. Marketplace sellers that make any sales other than those facilitated by a registered
marketplacefacilitator, forexample, through its own website, may be required to register for
sales and use tax if they have salesin excess of $100,000 in the state duringthe previous 12-
month period.

A Please note, sales made through a marketplace facilitator that is collecting
andremitting Tennesseesales taxdo not count as sales for the purpose of
determiningif an out-of-state marketplace seller has a registration and
collectionrequirement under Tenn. Code Ann. § 67-6-524(b).

If the marketplace facilitator does not meet thethreshold and is not required to collect and
remit Tennessee tax, but the seller meets the threshold whenincluding all its sales through
unregistered facilitators and any other sales, the marketplace seller is required to registered
collect and remit Tennessee sales and use tax.

Marketplace sellers with a physical presence such a storefront, employees, or operations
located in Tennessee is required to register for sales and usetax in Tennessee. Ifall of its
sales are made through marketplace facilitators that collect and remit Tennessee tax, the
marketplace seller may request annualtax returnfiling statusand report $0 sales onthe
return. Registration for Tennessee the sales and use tax will provide the marketplace seller
with a Tennessee resale certificate.

Delivery Network Company

A delivery network company is a business entity that maintains an internet website or mobile
application used to facilitate delivery services for the sale of local products. The most
common example of adelivery network companyis afood delivery company where
customersorder food from a local restaurant using a website or platform that then delivers
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thefood.
Delivery Services

Delivery services means the pickup of one or more local products from a local merchant and
delivery of thelocal productsto a customer. "Delivery services" do notinclude any delivery
requiring over 50 miles of travel from thelocal merchant to the customer.

Local Merchant

Alocal merchantis a third-party merchant, including, but not limited to, a kitchen,
restaurant, grocery store, retail store, convenience store, or business of another type, thatis
not undercommon ownership or controlwith the delivery network company.

2. When Must a Marketplace Collect Tennessee Sales Tax?

When a marketplace seller uses a marketplace facilitator to facilitate sales of tangible
personal property or taxable services, the marketplace facilitator is liable for collecting sales
tax on thesales price ofthe tangible personal property or services. Marketplace sellers are
not obligated to collect, remit, or be liable for sales and use tax collected and remitted by a
marketplacefacilitator. The marketplace facilitator is not responsible for collecting the
central business district fee provided for in Tenn. Code Ann. 8 7-88-117, evenif the
marketplace seller is located in the central business district.

Because the marketplace facilitatoris considered the seller, it does not matterif the
marketplace seller has a sales tax certificate of registration or would have been required to
collect sales or use taxes had the sale not been facilitated by the marketplace facilitator.

A Marketplace facilitators are considered the seller and retailer for sales and
use taxregistration and collection purposesonly.

There are, however, exceptions to when a marketplace facilitator is required to collect sales
and use tax.

3. Exceptions to Marketplace Facilitator Collection Requirement

Sales Threshold

If the marketplace facilitator made or facilitated total sales to consumers in this state of
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$100,000 or less during the previous twelve-month period, it is not required to register with
the Department and collect and remit sales tax.3°” The marketplace facilitator's own sales
plusthesales that it facilitates for its marketplace sellers are counted towards the $100,000
threshold. Marketplace facilitators who do not have at least $100,000in total sales made or
facilitated in this state do not have to collect.

Please note, if a previously unregistered marketplace facilitator exceeds the $100,000
threshold during theyear, the marketplace facilitator is required to register and begin
collecting sales and usetax onthe first day of the third month following the monthin which it
meets thethreshold. Thisamountincludes sales made by the marketplace facilitator and
sales the marketplace facilitator facilitated through its marketplace. For example:

= Acompany sells tangible personal property through its website as well as facilitates
transactions for others through a marketplace.In 2019, the company facilitated
$10,000 in sales and had $80,000 in sales through its website in Tennessee.

= On October 15, 2020, the company had $30,000 in sales through its website and
facilitated $90,000 through its marketplace.

= Because thecompany exceeded the $100,000 threshold in its own sales and sales
facilitated on its marketplace, it must register and begin collecting sales and use tax
beginningon January 1, 2021.

Marketplace Sellers Meeting Substantially All Test

The marketplace facilitatoris excluded from collecting sales tax if it demonstrates that
substantially allthe marketplace sellers for whom it facilitates sales are registered dealers for
sales tax purposes. Ifthisis the case, the Commissioner may waive the requirementsthat the
marketplacefacilitator collectsales tax. If a waiveris granted, sales tax must be collected by
the marketplace sellers.

To request awaiver, marketplace facilitators should contact the Department’s Audit Division,
Sales and Use Tax Unit, at (615) 741-8499. The request should include enough information to
allow the Commissioner to confirm that substantially allthe marketplace sellers are
registered and collecting sales tax.

Marketplace Facilitator and Marketplace Seller with Contractual Agreement

The third exclusion from the collection requirement is when the marketplace facilitatorand
the marketplace seller contractually agree that the marketplace seller will collect and remit
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all applicabletaxes under the sales and use tax statutes and the marketplace seller:

= Hasannualgrosssalesin the United States of over $1,000,000,000, including the
gross sales of any related entities, and in the case of franchised entities, including the
combined sales of all franchisees of a single franchisor;

= Providesevidencetothe marketplacefacilitator that it is registered in this state under
Tenn. Code Ann. 8 67-6-601; and

= Notifiesthe Commissionerthat the marketplace seller will collect and remit all
applicable taxes under the sales or use tax statutes onits sales through the
marketplace facilitatorand s liable for failure to collect orremit applicable taxes on
its sales.

Marketplace sellers should notify the Department by contacting the Department’s Audit
Division, Salesand Use Tax Group at (615) 741-8499. The request should include enough
information to allow the Commissioner to confirm thatall the requirements outlinedabove
are satisfied.

4. Delivery Network Company Election

A delivery network company may elect to be deemed a marketplace facilitator. To make an
election, the delivery network company should simply register with the Departmentand
begin collecting and remitting Tennessee sales tax. The company should contact the
Department ifit wishes to rescind the election.

Marketplace Facilitator Administration

1. Sourcing Sales Made through Marketplace Facilitator

A marketplace facilitator must collect tax on sales through its marketplace based upon the
addresswhere thetangible personal property is shipped. Sales tax on taxable services,
however, shall be collected consistentwith other service sourdng provisions. Please see
Chapter 11 for more information. Thisis important for local tax collection purposes as
discussed in moredetailin Chapter7. Forexample:

= Aresident of Rocky Top, Tennessee purchases merchandise through a marketplace
and has the merchandise shipped to herhomein Rocky Top. Although thetax ratein
Campbell County, where Rocky Topislocated, is 2.25%, Rocky Top has raised its local
tax rateto 2.75%. Therefore, the marketplace facilitator must collect tax at a9.75%
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(7% state, 2.75% local) rate on the transaction.

2. Facilitated Sales Must be Reported Separately

A marketplace facilitator must report sales and use tax on sales through its marketplace on
behalf of marketplace sellers separately from any sales and use tax collected on sales made
directly by the marketplace facilitator or its affiliates. A marketplace facilitator should loginto
(or create) a TNTAP account to report these sales. A marketplace facilitator should create a
new location ID to report thefacilitated sales.

3. Auditing a Marketplace Facilitator

The Department can audit a marketplace facilitator for sales it facilitates, except with respect
totransactionsthat are subject to Tenn.Code Ann. § 67-6-501(f)(1)-(3). Tenn. Code Ann. 8 67-
6-501(f)(1)-(3) transactions are exceptions to the marketplace facilitator collection
requirement that are outlined above.

The Department may not audit or otherwise assess taxes against marketplace sellers for
sales facilitated by a marketplace facilitator, except to the extent the marketplace facilitator
seeks relief as provided below orwith respect to transactions that are subject to Tenn. Code
Ann. § 67-6-501(f)(1)-(3).

A marketplacefacilitatoris relieved of liability for failure to collect and remit the correct
amount oftaxes to the extent that the errorwas due to incorrect or insufficient information
given to the marketplace facilitator by the marketplace seller if the marketplace facilitator
demonstrates that it made a reasonable effort to obtain correct and sufficient information
from the marketplace seller.

Document Retention

The marketplacefacilitator registered in Tennessee is the retailer for its own sales and any
sales it facilitates for marketplace sellers, except with respect to transactions that are subject
to Tenn. Code Ann. § 67-6-501(f)(1)-(3). The marketplace facilitatoris required to keep books
and records for its own sales and any facilitated sales including, but not limited to, electronic
sales records/ invoices, exemption and resale certificates, purchaser information, product
information including products codes and descriptions, sales and use tax collected and
records for preparing and filing the sales and use tax returns. Marketplace facilitators are
responsible for obtaining from purchasers, exemption and resale documentation associated
withits sales and sales it facilitates. Marketplace facilitators may not rely on exemption
documentation obtained by marketplace sellers.
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The marketplace seller should maintain any records or information on collecting and
remitting that it provided to the facilitator, such as the specific tax treatment of productsit
sells through the marketplace. It should also maintain records of all its sales on marketplace
facilitator platforms according to the platform on which sales were made in addition to
records for other sales not made on marketplaces.The marketplace seller that makes its
own direct sales to purchasers must keep and maintain books and records including but not
limited to; electronic sales records/ invoices, exemption and resale certificates, purchaser
information, product information including productcodes and descriptions, salesand use
tax collected, and records for preparing and filing the sales and use tax returns. Marketplace
sellers are responsible for obtaining from purchasers, exemption and resale documentation
associated with its sales. Marketplace sellers may not rely on exemption documentation
obtained by marketplace facilitators.

Marketplace sellers also need records and information for sales facilitated by a marketplace
facilitator for purposes of paying other Tennessee taxes (e.g., franchise and excise tax,
business tax, and central business district fee) the marketplace seller owes.

The marketplace facilitator and marketplace seller must keep and maintain suitable records
of sales and purchases for a period of threeyears from December 31 of theyear in which
the associated sales and use tax return was filed.

4. Taxpayers are also required to maintain exemption and resale
certificates. Purchases for Resale

Sellers are required to obtain, and purchasers are required to present, resale exemption
certificates to document anontaxable sale for resale. Similarly, a marketplace seller is
required to provide suppliers with a resale certificate to make tax-exempt purchases of
personal property or taxable services that is for resale. Effectivejanuary 10, 2022, out-of-
statesellers, including marketplace sellers, may present an out of state resale certificateto a
Tennessee supplier for productsthe Tennessee supplier drop ships to the out of state
sellers’ Tennessee customers. A marketplace seller thatis not required to register with the
Department as a seller or retailer because all its sales are facilitated by a marketplace
facilitator or that does not have nexusin Tennessee and the sales for delivery in Tennessee
are facilitated by a marketplace facilitator, may purchase items for resale from its suppliers.

Marketplace sellers should issue their suppliers a Streamlined Certificate of Exemption when
purchasing such items. Additionally, marketplace sellers should provide the supplier with the
marketplacefacilitator'saccount number that will facilitate the sale.
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An out-of-state marketplace seller should provide the supplier with a Streamlined Certificate
of Exemption. Such sellers should complete Section 5, Lines G “Resale” and L “Other.” The
seller's out-of-state registration number should be entered on Line G, and the marketplace
facilitator that is collecting and remitting Tennessee sales tax should be entered on Line L. If
themarketplace seller is not required to register for tax purposesin any state, it may leave
Line G blank and only completeLinelL.

Forexample:

= A marketplaceseller is in California and does not have nexus with Tennessee; thus, it
is not registered with the Department and does not have a Tennesseeresale
certificate. The marketplace seller purchases a stock of goods from a Murfreesboro
supplier for resale. The marketplace seller will sell the goodsto Tennessee
customersthrough a marketplace.

= The California based marketplace seller may provide the supplier a Streamlined
Certificate of Exemption consistentwith the above requirements.

Marketplace sellers located in Tennessee and registered for sales and use tax must provide
a Tennessee supplier with its Tennessee Sales and Use Tax Resale Certificate or a fully
completed Streamlined Sales and Use Tax Exemption Certificate including its Tennessee
sales and use tax ID number to make the purchases for resale without tax.

Out-of-State Marketplace Sellers

Out-of-state marketplace sellers that are not registered for sales and use tax in Tennessee
must provide a Tennessee supplier with its resale certificate issued by another stateora
fully completed Streamlined Sales and Use Tax Exemption Certificate including the sales and
use tax ID numberissued by the other state and the state of issue.

Sellers who are not Registered for Sales and Use Tax in Any State

If an out-of-state marketplace seller is not required to register for Tennessee sales and use
taxin any state, the seller must provide a Tennessee supplier with a fully completed
Streamlined Sales and Use Tax Exemption Certificate including atax ID number for another
type of tax (e.g., business tax or excise tax ID number) issued by its home state or its federal
identification number (FEIN).

If the marketplace seller does not have any tax ID numberissued by its home stateor a FEIN,
the out-of-state marketplace seller mustinclude its driver's license number and state of
issue in addition to the otherrequired identifyinginformation.
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Foreign Marketplace Sellers

Aforeign marketplace seller that is not required to be registered in the United States must
provide a fully completed Streamlined Exemption Certificate with atax ID numberissued by
its home country to claim that it is entitled to purchase products for resale.

The Streamlined Sales and Use Tax Exemption Certificate and the correspondinginstructions
may be found at the following link: Streamlined Sales and Use Tax Exemption Certificate

5. Claims for Refund

When a marketplace facilitator facilitates a sale, itis considered the dealer for Tennessee
sales and use tax purposes. For this reason, the marketplace facilitator must file the claim
for refund with the Department, not the marketplace seller.See Chapter 3 Administrative
Requirements, Refunds section for more information about filing sales and use tax refund
claims.
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Chapter 10: Sales Price (Purchase Price) and Bundled
Transactions

Sales Price (Purchase Price)

The Tennessee definitions of sales priceand purchase price are compliant with the
Streamlined Sales and Use Tax Agreement. Sales priceis the measure that is subject to sales
tax. Purchasepriceis the measure that is subject to use tax. Sales priceand purchaseprice
havethe same meaning. Itis the totalamount of consideration for which productsthat are
subject to tax are sold. Sales price may also include consideration received by a seller from
third parties.

Determining the amount ofthe sales price for sales and use tax purposesis a processthatis
based on the definition. A seller cannot transform a properly taxable amount or segregatea
portion ofthe sales price into a nontaxable amount by simply separately stating oritemizing
amountsontheinvoice.

Sales price includes, and no separate itemization or deductions fromthe sales price are
allowed for, theseller’s:

= Costofthepropertysold

= Costof materials used

= Laboror service costs

= |nterest

= Losses

®  Transportation costs(incoming freight)

®  Taxes imposedontheseller

= Any expensesof the seller

®  Charges for any services necessary to completethesale

= Delivery charges
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= |nstallation charges

In addition, a service that is not specifically enumerated in the statute as a taxable service
may be include in the sales price of a taxable good or service. Specifically, the sales price of a
good or service equals the“totalamount of consideration...for which personal property or
services are sold,” without any deduction for such things as the seller's cost of the property,
the cost of the materials, the seller’s travel or transportation costs, and other such expenses
of theseller.3°® Thus, when the sale of a non-enumerated serviceis part of the sale of a
taxable good or service, the charges for the non-enumerated service areincluded in the
sales price of the taxable good or service and as such are subject to taxation.

Forexample, an activation fee, connection fee, or similar chargeis generally a one-time
separately itemized charge by a retailer to recoup expenses or costs associated with setting
up anaccount or turning on or starting a service. Such separately itemized charges are
includedin the sales price of a taxable product or taxable service.

Sales price does not include:
®  Discountsorcouponsnotreimbursed by athird party
®  Separately itemized interest, financing, or carrying charges
®  Separately itemized taxes legally imposed onthe consumer
= Separately itemized credit®°° for used itemstakenin trade

Additionally, the sales price contains a bundling provision.In general, a bundled transaction
is one in which there are two or more distinct and separately identifiable products that are
sold for a single, non-itemized price. The sales price includes the value of exempt personal
property, if the exempt personal property has been bundled together with taxable personal
property and sold as a single product.?'° There are also special bundling provisions for
transactionsinvolvinginternet access, telecommunication services, ancillary services, video
programming services, and direct-to- home satellite services.>'"

1. Consideration

Consideration is payment or compensation for something bargained for and is a basic
requirement for a sale to exist. The definition of sales price provides that consideration
received in exchange for property or services sold may be in the form of cash, credit,
property, or services, valued in money, whether received in money or otherwise.?'
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As stated previously, consideration also may be given in the form of a credit. For example:

= Aretailer of office furniture owes his accountant $1,000 for accounting services
provided in the previousyear.The accountant obtains $2,000 worth of new office
furniture, and in exchange, gives the retailer credit by eliminating the outstanding
debt owed of $1,000 and pays $1,000 in cash. The total consideration paid is $2,000.

Another example of consideration is as follows:

= A corporation organizestwo subsidiaries and contributes motorvehicles to said
subsidiaries for their net book value in exchange for stock. The Tennessee Supreme
Court held that the contribution of motorvehiclesin exchange for stock in the new
subsidiaries constituted consideration for sales and use tax purposes.?'?

Gift Cards

Gift certificates and gift cards are monetary instruments that, when used, are consideration
for thetangible personal property or taxable service purchased. Note that gift certificates
and gift cards are not subject to the sales tax when they are initially sold because there has
been no sale of tangible personal property or taxable service at that time. Gift cards
represent the intangibleright to purchasetangible personal property or a service in the
future.

2. Miscellaneous Taxes Listed on Invoice

Itis not uncommonto find other types of taxes separately itemized on a sales invoice. Any
federal or statetaxesthat are imposed on theseller and passed onto the purchaser may
not be deducted fromthesales price for purposes of calculating the amount oftax due,
evenif thetaxis separately itemized on the sales invoice. This also includes any federal taxes
that may have been passed on to the seller by a manufacturer. A taximposed on a product
prior to theretail sale of the productis a cost or expense of the seller and is included in the
price thatis subject to tax. Forexample:

= Thereis a federal excise taximposed on the sale of tires by a manufacturer,
producer, or importer of tires to resellers.?'* The federal excise tax is imposed on the
manufacturer, producer, or importer and constitutes a cost element of thetires that
is passed down to theretailer. The retailer oftenincludes the taxin the sales price of
thetires, and no deduction or separate itemization ofthe tax s allowed for purposes
of calculating the tax.
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Ataximposed on a retailer for the retail sale of a product is a cost or expense of the retailer
thatis included in the price subject to tax. Forexample:

= Tennessee's businesstaxis levied onthe grosstaxable sales of Tennesseeretailers
and wholesalers. The business tax s a cost or expense of the seller and, if passed on
tothe purchaser, is included in the sales price for purposes of calculating the
amount of sales tax due.?'

In contrast, a taximposed on the consumerora tax that the seller is required to collect from
the consumer, thatis separately stated on the sales invoice, is not part of the sales price for
purposes of calculating the amount of sales tax on the retail sale of a product that is subject
totax.

The sales price subject to thetax includes all federal and state taxes on sales of alcoholic
beverages except theliquor-by-the-drink tax,imposed by Tenn.Code Ann.8 57-4-101 et
seq.?'® The liquor-by-the-drink statutes require the seller to collect the tax from the
purchaser, consistent with the definition of sales price. Therefore, liquor-by-the-drinktax is
notincludedin the amount subject to sales tax.

3. Federal Excise Taxes

Any federal excisetax thatis required by law to be passed on to,and is paid by the ultimate
consumer, is not a part of the sales price subject to the sales and use tax, provided that such
tax s billed separately to the customer.However, any federal excise tax that is not required
by law to be passed onto the consumeris a part of the sales price, eventhough such tax
may be billed separately to the customer.?'” For example:

= Afederal excisetax is imposed onindoortanningservices. The applicable federal
law318 states, “[t]he tax imposed by this section shall be paid by the individual on
whom theservice is performed.” This tax is imposed on the consumer, and when
itemized on theinvoice, thetax is notincluded in the sales price.

The following are federal excise taxes (federal statutes can be found HERE) that are imposed
onthe consumer and that are excluded from the sales price, when separately itemized on
thesales invoice:

B Telecommunications Excise Tax (26 U.S.C. § 4251)
= Transportation of Persons by Air (26 U.S.C. 8 4261) (not a taxable service in TN)

= Transportation of Property by Air (26 U.S.C. 8 4271) (not a taxable servicein TN)
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®  TanningService (26 U.S.C. § 5000B)

The following are federal excise taxesthat are imposed on the seller. Thus, the seller's costs
or expensesare included in the sales price, evenif separately itemized on the invoice:

= Federal AlcoholTax (26 U.S.C. 88 5001-5132)

= Federal Tobacco Tax (26 U.S.C. 88 5701-5708)

= Federal Gas Guzzler Tax (26 U.S.C. § 4064)

= Federal Motor Fuel Tax (26 U.S.C. 88 4081-4084)

= Federal Firearms and Ammunition Excise Tax (26 U.S.C. 88 4181-4182, 5801-5822)
= Federal Tire Tax (27 U.S.C. § 4071)

= Retail Taxon Heavy Trucks, Trailers, and Tractors (26 U.S.C. 8 4051-4053)

4. Finance/Carrying Charges

Finance charges, carrying charges, time price differential, or interest from credit extended on
sales of tangible personal property under conditional sale contracts or other contracts
providing for deferred paymentsofthe purchase price are not considered a part of the sales
price of such property. Therefore, such charges are not subject to sales tax if theamount of
such finance charges, carrying charges, time price differential, or interest is in additionto the
usual or established case selling price, and:

= |ssegregated onthe taxpayer'sinvoice or bill of sale; or
= |s billed separately to customers.?"

Unlessthe above conditions are met, such charges shall be deemed to be part of the selling
price for the purpose of computing the tax.32°

5. Late Charges

Late payment charges are generally for recovering the costs or expenses associated with the
collection of delinquent accounts. These charges are imposed after the sale of the tangible
personal property ortaxable service.
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Sales of Tangible Personal Property or Taxable Services

Separately stated late charges related to the sale of tangible personal property ortaxable
services are not included in the sales price. Late payment charges are oftenimposed on
purchaserswho are delinquent in payment for taxable purchases. Late payment charges are
notinterest, financing, or carrying charges for the privilege of making deferred payments.

Leases of Tangible Personal Property

There is an exception for late charges related to thelease or rental of tangible personal
property. Most lease agreementsinclude a requirement to pay a late payment charge for
any late payment made, and if thelate payment charge s not paid, the lessee will bein
default of the lease agreement. Late payment charges are part of the lease and are
considered part of the total consideration paid for the lease of the tangible personal
property.Late payment chargesrelated to the lease of tangible personal property are
includedin the sales price.

Demurrage Charges

Demurrage charges are essentially late fees charged to a purchaser of oxygen, acetylene,
liquefied petroleum products, or other similar products, when the purchaser retains the
containerused to transport the product longerthanthe agreed upon time limit. Separately
stated demurrage charges are notincluded in the sales price for sales and use tax purposes.
Thus, these charges are notincluded in the sales price of the product purchased.

Water and Electricity

Late payment charges identified on electric and water bills are not included in the sales price
for sales and use tax purposes.3?' Electric and water bills will often reflect late charges by
including a higher totalamount to be paid, if paid after the due date, rather than showingan
itemized late charge amount. The difference between the totalamounts owed priorto the
due dateand after the due date, respectively, isthe late charge.

6. Delivery Charges

Delivery charges for taxable purchases that are billed by a seller are included as part of the
sales price, regardless of the shippingterms and whetherthe delivery charges are separately
itemized on theinvoice.??? Delivery chargesinclude:

= Charges for transportation
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Delivery

Shipping
Shipping and handling
Incoming freight
Outgoing freight
Packing

Crating

Postage

If an item of tangible personal property or serviceis subject to Tennessee sales or use tax,
thenthedelivery charge made by the seller for deliveringthe property or serviceis subject
tosales oruse tax.

However, when anitem purchased is not subject to Tennessee sales and use tax, the
delivery charge is not subject to sales or use tax. This pertainsto items:

Shipped out of state
Sold to exempt entities
Purchased under an exemption

Sold for resale

Furthermore, when anitem is delivered by a third party hired by the buyer, the delivery
charges made by the third party to the buyer are not subject to sales or use tax.

Examples - Delivery Charges

An appliance store sells a refrigerator for $500 and deliversit to the customerin
Tennessee. The customeris billed $20 for delivery of the refrigerator. The total sales
price subject to Tennessee sales or use taxis $520.

An appliancestore sells a refrigerator for $500 to a customer in Tennessee. An
independent delivery company delivers the refrigerator and bills the customer $20
for delivering the refrigerator. The seller did not bill the delivery charge to the
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customer; therefore, the delivery chargeis not part of the sales price of the
refrigerator. The total sales price subject to Tennessee sales or use taxis $500.

= ATennessee sporting goods storesells athleticequipment to aboy's club and
charges separately for delivery. The boys club gives the store a Tennessee exemption
certificate to purchase the athleticequipment free of tax. Since the athletic

equipment is exempt fromtax when sold to the boy’s club, the delivery charge is also
exempt from tax.

= ATennessee resident ships a laptop to a Tennessee computer repair shop for
repairs. Therepair shop replaces the hard drive and charges the Tennessee resident
$150 for replacement parts, $100 for repair service, and $50 for shippingand
handling. The total sales price subject to Tennessee sales tax is $300.

Standalone Shipping Services

Delivery, freight, or transportation services provided by passenger or cargo transportation
companies or messenger services are nontaxable servicesin Tennessee. Forexample:

= A Memphisresident sends a package to her sister in Kingsport via Delivery Company,
a common carrier. The delivery or freight charge by Delivery Companyisnot a

taxableservice in Tennessee, and no Tennessee sales tax is dueon the charge for
thedelivery service.

Delivery Charges for Direct Mail

Delivery charges, including postage and mailing services, for direct mailing of printed
materials to a mass audience or to addressees on a mailing list provided by a customer are
not subject to sales and use tax if the delivery charges are separately itemized on the invoice
and therecipients of the printed materials are not charged for the printed materials.®?* For
example:

= Aprintshop sells 1,000 coupon booklets for $500 and mails the booklets to
Tennessee addressees on a mailing list provided by the customer. The print shop
itemizes on the customer'sinvoice an additional $350 for postage and $100 for
preparingthe booklets for mailing. The postage and preparation charges are
itemized delivery charges for direct mail and are not part of the total sales price. The
total sales price subject to Tennessee sales and use taxis $500.
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Allocation of Delivery Charge Between Taxable/Nontaxable Items

If a single delivery charge is made for a shipment that includes both taxable and nontaxable
tangible personal property or services, thentheseller or purchaser must allocate a
percentage of the delivery charge to the taxabletangible personal property or service to
include in theamount that is subject to sales or use tax.

The seller or purchaser should allocate delivery charges for combined shipments using:

= Apercentage based onthetotalsales price of thetaxable property comparedto the
sales prices of all property inthe shipment; or

= A percentage based onthetotalweight of the taxable property comparedto the
total weight of all property in the shipment.

The following exampleincludes an allocation of delivery charges based on the sales price
and based on the weight of all property in the shipment.
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Sales Price and Single Article
State SSA @ 2.75 local @ 2.25 Total
Invoice 1 Installation is for 1 generator o - -y
is Needed
1 generator 8,800.00 9,500.00 1,600.00 1,600.00
freight 500.00
installation 200.00
9,500.00 9,500.00 1,600.00 1,600.00
Sales tax 665.00 44.00 36.00 745.00
Invoice 2 Installation is Separately Charged All ion of Delivery Charg
for Each Article Based on Weight
Weight % Freight
1 generator 4,800.00 5,426.67 1,600.00 1,600.00 400 53.33%  426.67
installation of generator 200.00
1 cooling tower 3,100.00 3,620.00 1,600.00 1,600.00 300 40.00%  320.00
installation of cooling tower 200.00
1 small generator 200.00 45333 45333 50 6.67% 5333
installation of sm generator 200.00
freight 800.00
9,500.00 9,500.00 3,200.00 3,65333 750.00 100% 800.00
Sales tax 665.00 88.00 82.20 835.20
Invoice 3 Installation for 3 Articles is Bundled Allocation of Delivery Charges
Based on Sales Price
Price % freight
1 generator 4,800.00 5,274.07 1,600.00 1,600.00 4,800 59.26% 474.07
1 cooling tower 3,100.00 3,406.17 1,600.00 1,600.00 3,100 38.27%  306.17
1 small generator 200.00 219.76 219.75 200 247T% 19.75
freight 800.00
installation 600.00 600.00 600.00
9,500.00 9,500.00 3,200.00 4,019.75 8100  100.00%  £00.00
Sales tax 665.00 88.00 50.44 843.44

*Installation charges by the seller of tangible personal property is part of the sales price of the property.
*Delivery charges by the seller of tangible personal property are part of the sales price of the property.
* Delivery charges may be allocated at the seller’s option based on weight or sales price.

7. Installation Charges

Charges for theinstallation of tangible personal property or computer software, when such
installation is furnished in conjunction with the sale of the tangible personal property or
computer software, are part of the sales price or purchase price of the tangible personal
property or computer software, even if separately itemized. This applies to installation
services for tangible personal property that remains tangible personal property after
installation.See Chapter 11 of this manualfor a morethorough discussion of how to
determinewhen tangible personal property remains tangible personal property after

installation.

8. Services Necessary to Complete Sale

Services necessary to completethe sale are taxable as part of the selling price. For example:
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= Atelecommunications company purchases telephone central office power,
transmission, and switching equipment for its central offices. In addition to this
equipment, the company also purchases system engineering services which include
determining how to connect the equipment, maintaining updated records of
equipment configuration, determining the compatibility of the proposed equipment
to existing equipment, and preparing detailed specifications that instructed the
installers howto install the equipment. Without the engineering services, the final
product of a fully operational central office could not be accomplished, therefore,
such engineering services would be included in the sales price.3*

= A mandatory tipwhen purchasing a meal at a restaurantis a charge for a service
necessary to completethesale andis included in the sales price.3?°

9. Trade-in Credit
Trade-in Credit - In General

Any time a used item of tangible personal property is traded in as a partial payment towards
the purchase of another like kind item of tangible personal property (“trade-in credit”), the
sales tax on the purchased item is calculated by taking the sales price of the purchased item
and subtractingthe credit received for the traded-in item.3?¢ This applies to all trade-ins of

tangible personal property. Please see Chapter 20 for a thorough discussion ofthe trade-in
credit.

10. Discounts

Cash Discounts

Cash discountstaken by buyers are not included in the sales price. This would apply to
discounts allowed if payments are made by cash or discounts allowed if payments meet
certain discount terms. Forexample:

= Acustomeris offered a cash discount on goods purchased on credit froma
merchant to incentivize early payment of the customer’s account. The sales price of
the goodswithout the cash discount applied is $2,500. The discount termsindicated
onthe customer'sinvoice are as follows—1/15, net 30—indicating that the customer
will receive a 1% discount if they pay theinvoice within 15 days; otherwise, payment
is due within 30 days. The customer takes the discount and pays the invoice within
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15 days. The amount subject to sales taxis $2,475 ($2,500 sales price - $2,500 x 1%
cash discount).

In-Store Coupons and Seller Discounts

In-store coupons and seller discounts are not included in the sales price. The seller
providestheitem for the discounted price, whichis thetotal consideration given by the
buyer.The discountis notincluded in the sales price since the seller is not reimbursed for
thediscounted amount.

Manufacturer’s Coupons

Manufacturer's couponsareincluded in the sales price for sales tax purposes. The seller is
reimbursed the discounted amount by a third party (i.e., the manufacturer). The amount the
seller will receive from the third party is known at the time of sale (when the purchaser
presentsa coupon to claim the price reduction). Therefore, the total consideration received
by the seller, which includes the price paid by the consumer plusthe reimbursement
provided by the manufacturer, is the sales price.

Group Discounts

Group discounts given by a seller to members of an organization (e.g., a credit union)that
are reimbursed by thethird-party organization are included in the sales price for sales tax
purposes.

Volume Discounts

Volumediscounts areincentives paid to a seller for achieving a certain volume of sales
within a period. They are not reimbursements by a third party for discounts that the seller
may have givento purchasers.Therefore, they are notincluded in the sales price.

Advertising Incentives

Advertisingincentive paymentsto aseller to cover the cost of advertising, shelf space, and
similar types of promotional costs are not reimbursements directly related to discounts that
the seller may have offered to purchasersand are notincluded in the sales price.

Tobacco Buydowns

Tobacco buydown payments are not included in the sales price of tobacco sold at retail.3?’
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Mail-in Rebates

Mail-in rebate payments received by a purchaser directly from a third party (e.g., a
manufacturer), upon the purchaser mailing proof of purchaseto thethird party, are
included in the sales price.

Employee Discounts

Employee discounts offered by a seller to all its employees on sales of merchandisethat are
not reimbursed by a third party are not included in the sales price.

Bundled Transactionsand the True Object Test

Whenever two or more items are sold for a single sales price and at least one of theitemsis
subject to sales tax, the entire sales price is subject to sales tax. This sales tax principle is
foundin case law and the definition of sales price which includes “the value of exempt
personal property given to the purchaser where tax and exempt personal property have
been bundled together and sold by the seller as a single product or piece of merchandise.??®
Tennessee case law indicates the bundle transaction principles also apply to transactions
thatinclude services and digital property.

Inaddition, there are specific statutes that address the taxation of bundled transactions
involving internet access, telecommunications services, ancillary services, internet access,
and audio or video programming services such as cable, wireless cable, broadband
television programming or direct-to-home satellite television programming services. See
Chapter 16 Telecommunications, Ancillary Services and Television Programming Services for
more information concerning this topic.

When transactions do not readily lend themselves to classification as either taxable or
nontaxable. Tennessee courts have focused on the true object or primary purpose of the
activity or business at issue. When a transaction involves taxable and nontaxable
components and thetransaction’s true object ora “crucial,®?°" “essential,”*3° “necessary,”
“consequential,” or“integral” element of the transaction is subject to sales tax, the entire
transactionis subject to thetax.>*'

Only if thetrue object of the transaction is notindependently subject to salestax and the
items that would be subject to sales tax are “merely incidental” to the true object of the
transaction, will the transaction not be subject to sales tax.>*? For instance, the use of a
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compact disc(CD) could be merely incidentalto thetrue object of the sale, which was the
nontaxable serviceto transferintangible data.333

1. True Object Test Application

Atotality ofthefacts and circumstances are considered to determine the true object of the
transaction. Ifthe true object or primary purpose of a transaction would independently be
taxable, thenthetrue object and any “crucial, “essential,” “necessary,” “consequential,” or
“integral” elements of the transaction will be subject to sales tax.In addition, if a taxable
component of a transactionis“crucial,” “essential,” “necessary,” “consequential,” or “integral,”
thetransaction will be subject to sales tax even if the true object of the transaction is not
independently subject to sales tax.

A“mixed transaction” is generally understood to be a transaction involving the inseparable
transfer of tangible personal property along with a service, where at least one aspect of the
transactionisindependently taxable. Forexample, a transaction involving the commission of
an artist to paint a portrait could be characterized as eitherthe provision of services or the
sale of tangible personal property. Tennessee generally does notimpose a tax on the service
of painting portraits, but it does impose tax on a portrait becauseit is tangible personal
property.Sincethe sales tax treatment turns on the characterization of the transaction,
courtslook tothe true object of the transaction to determineitsreal character.

Inthe transfer of tangible personal property in association with a sale of intangible property,
there may be characterization issues because intangible property rights are generally not
subject to sales taxin Tennessee. For example, the sale of a discount card that entitled its
bearer to future discounts on merchandise was found to be not subject to sales tax because,
even though tangible personal property inthe form of the discount card was transferred to
the customer, the true object of the transaction was really the purchase of an“intangible
right” that was not subject to sales tax.***

When services are difficult to classify, the true object test may be used to properly establish
if services are taxable. For example, when service providers perform activities previously
performed by internal employees, the question arises as to whether characterization ofthe
service should be limited to what the service provider claims to provide, or should it be
properly characterized accordingto thetrue object of the customer's broader operation for
which service is rendered. More specifically, a staffing company provides temporary workers
for its client to assist with repairing tangible personal property. Under Tennessee law, the
provision oftemporary workersis not a taxable service, but repairing tangible personal
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property is a taxable service; so, the true object of the transaction must be determined
before classifyingthe transaction.

2. Examples of True Object Test

Letter Rulings 14-10 and 17-17 discuss thetrue object test. The following examples are
based on thoserulings and referenced cases.

True Object Test in Relation to Equipment Lease

A service provider leases equipment to its customersin addition to providing ataxable
service. The issue is whether the purchase of the equipment by the service provideris
classified as exempt as a “salefor resale.” Inthisexample, therelevant facts are:

= The taxableservice and equipment lease are separately itemized on the customer’s
invoice.

= Customersdo not haveto rent the service provider's equipment to receivethe
service. However, if they do rent the service provider's equipment, they must use the
provider's service. In otherwords, the service provideris notin the business of
renting equipment for general use by the public.

= The leased equipmentinthe hands of the customeris without value exceptin
connection with the service.

Identifying the ultimate consumeris key to establishing if the equipment purchase may be
properly classified as a sale for resale.3* In thisexample, the service provideris the ultimate
consumer of the equipment primarily because the leased equipment was of novalueto the
customer without being used in conjunction with the taxable service.>3*® The primary function
and purpose ofthe service providerwas to provideits service, not lease equipment.The
service provider's purchase of equipment to lease to its customerswas necessary for it to
deliver its services. For thesereasons the service provider, not its customer, is the ultimate
user or consumer and the equipment purchase is not exempt.

True Object Test in Relation to Equipment Lease - Sale for Resale

This exampleis similar to the previous one, except that the equipment purchased by the
service provider for lease to its customers qualifies for the“sale for resale” tax-exemption
becausethe ultimate consumeris the customerand not the service provider.*?’
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Inthis example, the service being sold requires customersto acquire equipment to access
therelated service. The equipment may be purchased or leased from the service provideror
from others. Unlike the previous example, the equipment has a value to the customer apart
from its usein obtaining the service provided by the service provider. The equipment
purchased by the service provideris for the primary purpose of leasing to its customers
rather than for enablingthe sale of its associated service. The fact that the equipment has a
valueto the customer beyond accessto theservice and that the service provider's leasing
enterprise went beyond the mere enabling of its service supportsthe argument that the
customeris the ultimate consumer. As such, the sale of the equipment to the service
provideris exempt, as a “sale for resale” when properly documented.

True Object Test Involving Computer Software

An instructor-led webinar enterprise provides its customers with access to live lectures by
means of a computer. As part of its webinar, the taxpayer provides its students with web-
based access toits platformwhere the students can select and pay for a specific course.The
Taxpayer's platform constitutes computer software for Tennessee sales and use tax
purposes, and the platformis accessed by the Taxpayer's students from locations within
Tennessee. Atissue is if access to the platformis a taxable purchase of software.

Inthis case, the student’s use of the platform software is merely incidental to participatingin
thelive class. The platform software simply provides access to a real time presentation
where the student caninteract with the instructor and view course material. After gaining
access, thestudentis notinteracting with a computer program, but instead interacts with
theinstructorand other students. The platform only facilitates course instruction between
thestudents andinstructor,andit is merely incidental to the webinar.

The true object test finds that the student is not purchasing use of the software, but is,
instead, purchasing access to a training class. The training class itself is not a taxable
service,>*® so the instructor-led webinars are not subject to the sales and use tax.3*
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Chapter 11: Tangible Personal Property vs. Realty

Generally, all tangible personal property is subject to the sales and use tax unlessit is
specifically exempt by law. “Tangible personal property” is defined as “personal property that
can be seen, weighed, measured, felt, ortouched, or thatis in any other manner perceptible
tothe senses.” Itincludes electricity, water, gas, steam, and prewritten computer software,
but it does not include signals broadcast over the airwaves, stocks, bonds, insurance, or
other securities.?*

Further, sales of installation, cleaning, and repair of tangible personal property are
taxable.?*" However, although real property can be seen or touched, real property is not
subject to taxin thesame manner as tangible personal property.The sale, cleaning, or repair
of real property orany installation of property that becomes afixture (property that
becomes attached to realty)is not subject to the sales and use tax.?*? Instead, the person or
entity installing property that becomes a fixture, cleaning, or repairing thereal property is
subject to sales oruse tax onthe property beinginstalled and any materials used in the
installation, cleaning, or repair.34?

Realtyvs Tangible Personal Property

Real property is that which is immovable, such as land, buildings, improvementsto same,
and even some firmly attached orintegrated structures like light fixtures. There are times
whenit is difficult to determinewhether anitem is real property ortangible personal
property.Theissue of whether an item of tangible personal property becomes part of realty
depends uponthe application of the common law of fixtures to the factual circumstances.?**

1. Intent of the Parties

The question of when anitem is considered a fixture is resolved by ascertaining the intent of
the parties.*** The following questions aid in ascertaining the parties’intent: do the parties
intend the property to be moved at will or to remain in the same location for its useful life;
how s the property depreciated; if a contractis involved, such as a financing agreement or a
lease, does the contract indicate an intention for the property.

As the Tennessee Supreme Court stated, “only those chattels are fixtures which are so
attached to thefreehold that, from theintention of the parties and the uses to which they
are put, they are presumed to be permanently annexed, or a removal thereofwould cause
serious injury to the freehold.”34¢ Therefore, if the property is “intended to be removable at
the pleasure of the owner, it is not a fixture.”**” However, when personal property is
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installed uponreal property pursuant to anon-ownership interest in thereal property, such
as a lease or easement, Tennessee courts have determined that the key question becomes
whetherthe parties intend that the owner of the property beinginstalled has the ability to
removethe property fromtheland, asking whether the installed property remains“separate
and apart from the freehold.”34®

If the property is intended to be removable at the pleasure of the owner, it is not a fixture.34°
Objectivefactorstypically helpillustrate such intent.?*° Objective factorsinclude the factors
below.

2. Objective Factors

Below are the types of questions that may be asked to make an object determination as to
whetherthe property istangible personable property or a fixture.

Use and Purpose of the Property

®  Was the property designed and constructed to be permanently attached, or was
it designed for temporary installation?

® |s the property custom made accordingto location?
How the Property is Attached or Affixed

= |sthepropertyin question attached with afew screws, welded onto the structure,
builtinto the structure, orcemented into the ground?

= Howdifficult is it to removethe property (consider time, cost, and ease of removal)?

How the Property is Removed

= |ftheproperty wereremoved, would there be significant damageto the remaining
property, orwould the remaining property stay intact?

= Wouldtherebe a hole in the ground that would requirefilling ora large hole in the
building that would need to be repaired?

= Wouldthe property being removed be damaged upon removal, and if so, to what
extent?

= Would removal of the property destroy its essential character as personality?
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Courtshavealso found that tangible personal property becomes a part of realty if removing
the property would seriously damage the building to which it is affixed.?*' Further, courts

have held that tangible personal property is more akin to a fixture if removal would destroy
its essential character as tangible personal property.3°?

The determination of whether property becomes part of the realty upon installation or

remains tangible personal property must be made on a case-by-case basis. Inquiries as to
intent and attachment must be made each time. There may also be instanceswhen an

actualinspection of the property in question is warranted.

Examples of Tennessee Case Law

Harry|. Welchel Companyv. King, 610S.W.2d 710 (Tenn. 1980). The Tennessee
Supreme Court analyzed theintent and objective factors noted above of farmers
who purchased and installed grain bins. The Court concluded the grain bins at issue
were personalty (i.e., tangible personal property).>3 Although the bins were large in
size and bolted to a concrete base, the Court found they were attached to the
concrete base only to prevent them from blowing overin a high wind when
empty.>>* Additionally, the farmers financed the bins as personal property, sold the
bins at foreclosure as personal property, and installed the bins on leased farms.***

Keenanv. Fodor, No.M2011-01475-COA-R3CV, 2012 WL 3090303 (Tenn. Ct. App.July
30, 2012). The Tennessee Court of Appeals found a large ornamental gate remained
personalty despite having a substantial concrete foundation poured for its support
that would leave craters if removed.3*¢ The court lent greater significance to the
person’sstated intent that the gate would be moveable and that it was designed to
be moveable.*’

Hubbardv. Hardeman County Bank, 868 S.W.2d 656 (Tenn. Ct. App. August 24, 1993).
The Tennessee Court of Appeals held that two one-story branch bank buildings
were personal property.3*® The court relied onthefact that the leased buildings
were constructed to be portable, such that they could be moved orsold as market
conditionsorneed for the buildings changed, and the leases expressly provided the
buildings were not to become fixtures.3>*

Gen. Carpet Contractors, Inc.v. Tidwell, 511 SW.2d 241 (Tenn. 1974). The Tennessee

Supreme Court examined carpet that was laid using the tackless strip method

making it easily removable.?*° The Court found the carpet became realty because
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the parties installed it with the intent that it remainsin place for thelength of its
useful life. The method ofinstallation simply allowed for easy replacement of the
carpet when it was worn out.3®’

Process Systems, Inc.v. Huddleston, 1996 Tenn. Ct. App. Lexis 695 (Tenn. Ct. App.
October 25, 1996). The Tennessee Court of Appeals found that removal ofa
conveyor system would damage the building where it was installed and would
destroy the system’s essential character.3%2 Accordingly, the court held the conveyer
systemwas an improvement to real property.3©3

Herman Holtkamp Greenhouses, Inc.v. Metropolitan Nashville and Davidson County,
No. M2009-003450C0OA-R3-CV, 2010 WL 366697 (Tenn.Ct. App.Feb.2, 2010). The
Tennessee Court of Appeals found the taxpayer's greenhouses becamerealty
uponinstallation. The court based its decision on the greenhouses'large square
footage, built-in restrooms and lunchrooms, and concrete tunnels.¢* The court
expressed that each of thesefacts reflected an intention that the greenhouses
remain permanently installed on the property.3%°

Magnovox Consumer Electronics v. King, 707 S.W. 2d 504 (Tenn. 1986). The Tennessee
Supreme Court analyzed whether fuel tanks mounted on a concrete pad and
secured by four metal rods that protruded out ofthe concrete up the side of the
tank to keep it from shifting became part of the real property. Thetank could be
moved but would haveto be moved“asif it were a building,” because the tank was
connected to a building by a steel pipe. The Court held that the tank was a fixture
(realty). The Court distinguished from Welchel outlined above because in that case,
thegrain bins were easily disassembled and of far less capacity than the fuel tank.
Also, the grain bins were not attached to any other structure, and therewas no
indication that the binswere intended to be permanent.

Administrative Examples

The Departmenthas administratively opined on whether the following items are tangible
personal property or becomerealty uponinstallation. This list, however, should not be
relied upon exclusively because, as mentionedabove, thisis a highly fact driven analysis.

Air Conditioners

o Window air conditioners can be removed orreplaced easily and are
tangible personal property. Central air conditionersin HVAC systems
are not easily removed and are improvementsto real property.
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Curtain Rods

o Curtainrods purchased fromthe general inventory at stores remain
tangible personal property upon installation. Window treatments that
are custom made for a specific customer and installed by the seller
becomereal property upon installation.3°¢

Custom Shutters,**” Custom Awnings,**® and Custom Carports and Garages

o Allthese itemsare considered affixed to realty uponinstallation.

Glasswindows

o Glasswindows are considered affixed to realty uponinstallation.3®®

Underground Storage

o Underground gastanks become affixed to realty upon installation.

Swimming Pools

o Aboveground swimming poolsinstalled 6-8 inches below ground on
sand and concrete remain tangible personal property,3’° and in-
ground swimming pools and spas become affixed to realty upon
installation®”" On-ground swimming pools, also known as semi in-
ground swimming pools become affixed to realty upon installation.

= Fire Prevention Sprinkler Systems
o These systemsbecomea part of realty.3”2
= Floating Boat Docks

o These generally becomea part of realty upon installation.®’® Both the
TVA and the Army Corps of Engineers require owners of floating boat
docks/slipsto obtain aboat dock permit beforeit is built and installed.
A dock permit never expires and is not renewable, indicatingan intent
of permanency.Although it is usually possible to move such docks, it is
unusual given the regulations set out by the TVA and the Army Corps of
Engineers.
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Restaurant Equipment

Restaurant equipment thatisintended to be removable and capable of being relocated and
used elsewhereif a restaurant changes location remains tangible personal property after
installation. Removal of restaurant equipment generally does not destroy the equipment or
damagethe realty. Common examplesinclude free standing ovens, free standing
refrigerators and freezers, deep fryers, microwaves, coffee machines, soda machines,
warming equipment, mixers, bar coolers, ice cream freezers, etc. Thesale, installation, and
repair of this type of restaurant equipment are subject to sales and use tax.

The sale and installation aswell as therepair of restaurant equipment that becomes part of
realty upon installation are not subject to sales and use tax. The party installing or repairing
therestaurant equipment must pay salestax onits purchase of the property beinginstalled
or therepair parts. Common examples include built-in pizza ovens, walk-in freezers, and
coolers that are part of the building structure, exhaust fans, vent-a-hoods attached to the
realty, etc.

Below is a non-exclusive list of common restaurant equipment and property and the proper
classification that could generally be applied to them.

Items Remain TPP Upon Installation Items Become Real I.’roperty Upon
Installation
Cooking Equipment
Charbroiler
Coffee maker
Crepe maker
Deep fryer
Griddle
Grill
Hot dog rollers
Microwave
Oven (freestanding, countertop electric, convection, Built-in pizza ovens (e.g., wood-fired brick, gas,
non-built-in pizza oven, conveyor style oven) electric)
Range (freestanding)
Steamer Built-inrange (e.g., slide-in)
Toaster
Vent hood (removable; see Letter Ruling #99-33)
Waffle maker Built-in exhaust fan (e.g., roof-mounted)(does
Warming and holding equipment not include filters)
Rice cooker
Refrigeration Equipment
Bar refrigeratorsand coolers
Beverage dispenser
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Ice cream machine
Reach-in freezer
Reach-in refrigerator
Refrigerated display cases (freestanding) Built-in refrigerated display cases (e.g., walk-in
Salad and sandwich refrigerated prep table glass door beer cooler)
Soda fountain machine
Under-counter and countertop refrigerators Built-in walk-in coolers and freezers (e.g., beer
Walk-in coolers and freezers (self-contained) cave, room in building)
Other Restaurant Equipment
Blender
Booth seating Custom built-in booth seating

Chairs and bar stools
Cutlery and knives
Dining tables

Dish washer

Food processor
Juicer

Meat grinder

Mixer

Proofer cabinet
Slicer

Pipeline and Railroad Components

Public Chapter 86 (2021), effective July 1, 2021, amended the sales and use tax definition of
tangible personal property to specifically exclude certain pipeline and railroad
components.?’*

1. Installation of Pipelines

Installation of mains, pipes, pipelines, and tanksis exempt from sales and use tax. These
items are considered realty oncethey have been attached to a building or other structureor
after they are installed underground to conduct steam, heat, water, wastewater, oil,
electricity, gas, or any other property, substance, or product that is capable of transportation
or conveyance or protected as a result. While the installation of mains, pipes, pipelines, and
tanksis exempt from sales and use tax, the initial purchase of these materials remains
subject to sales and use tax.

Installation of the following items that remain tangible personal property onceinstalled is
subject to sales and use tax: propane tanks for residential use and above-ground storage
tanks that can be moved without disassembly and are not affixed to theland.
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2. Installation of Railroads

Installation of railroads, railroad structures, substructures, superstructures, tracks, and the
metal on these structuresis exempt from sales and use tax. Theseitems are considered
realty once installed. Installing branches, switches, and otherimprovements madein, upon,
or under public or private property are also exempt from sales and use tax as they are
considered realty once installed.

3. Unattached Pipeline and Railroad Components

The purchase of pipeline and railroad components before the items are installed remain
subject to sales and use tax. Additionally, a contractorthat installs such components
remains liable for contractor's use tax on the componentifthe contractordid not pay sales
tax when purchasing said components.

Fiber-Optic Cable

Forsales and use tax purposes, fiber-optic cable is not considered tangible personal
property afterit has been attached to a utility pole, building, or other structure or has been
installed underground.?”®

The installation of fiber-optic cable is also exempt from sales and use tax. Thelease of fiber-
opticcable is exempt from sales and use tax if the following criteria are met:

= Theleaseis for “dark” fiber-optic cable, meaning the lessor does not provide
telecommunication services in connection with the lease: and

= The lease is for fiber-optic cable that has already been attached to a utility pole,
building, or other structure or installed underground.

However, the purchase of fiber-optic cable before it is installed is subject to sales and use
tax.Additionally, a contractor that installs fiber optic cable is liable for contractor'susetaxon
the cable if sales or use tax was not paid onthe original purchase.

139 |Page



TN

'Revenue

Chapter 12: Computer Software

Historical Overview

Prior to 1977, Tennessee considered sales of computer software to be sales of intangible
personal property.In 1977, the General Assembly amended the definition of “tangible
personal property” to specifically include computer software in response to the Tennessee
Supreme Court's holding to the contrary in Commerce Union Bank, 538 S.W.2d at 408.37¢

In 2015, in response to advancesin technology that allow personsto remotely access and
use software overthe internet, the Tennessee General Assembly adopted into law 2015
Tenn. Pub.Acts Ch. 514, § 22. This law effectively treats all uses of computer softwarein this
state equally, regardless of how a person accesses the software. It amended Tenn. Code
Ann.§ 67-6-231(a) to include a new subdivision (2), which statesin pertinent part that

[flor purposes of subdivision (a)(1), “use of computer software” includes the
access and use of software that remainsin the possession ofthe dealer who
providesthe softwareor in the possession of a third party on behalf of such
dealer. If the customer accesses the software from a location in this state as
indicated by the residential street address or the primary business address
of the customer, such access shall be deemed equivalent to thesale or
licensing of the software and electronic delivery of the software for use in the
state.

As a result, the access and use of computer software in this state, which has generally been
subject to tax since 1977, remains subject to sales and use tax regardless of a customer’s
chosen method of use.

Sale of Computer Software

The retail sale, lease, licensing, or use of computer softwarein Tennessee is subject to sales
and usetax.?’” A“sale” includes “the creation of computer software on the premises of the
consumer and any programming, transferring, orloading of computer softwareinto a
computer”in Tennessee.?’® Computer softwareis subject to sales and use tax regardless of
the medium of transfer or delivery of the computer softwarein Tennessee. Common
methods of delivery include discs, tapes, CD ROM, electronically, internet downloads, load
and leave, and programming or installation on computersin this state.
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Tennessee's taxation of computer software has evolved as methods of accessing and using
software have changed. Provisions of the Revenue Modernization Act went into effect July 1,
2015, and provide that computer software that remainsin the possession of the seller that is
remotely accessed and used from locationsin Tennesseeis subject to sales and use tax.?”?

1. Computer Software

“Computer software” is a set of coded instructions designed to cause a computer or
automatic data processing equipment to perform atask.*#° Computer software includes
customized and prewritten computer software. PriortoJanuary 1, 2008, both customized
and prewritten software were defined as tangible personal property. However, effective
January 1, 2008, the definition of tangible personal property only includes prewritten
computer software. '

Customized Computer Software

Customized computer softwareis software designed and developed to the specifications of
a specific purchaser. Customized softwareis not subject to the single article local tax
limitation and additional single article state tax. By its nature, customized softwareis
designed specifically for the need of an individual customer. There is neithera common
understanding of the customized software as a separate unit, nor is it subjecttoa common
unit of measure. Moreover, the single article cap does not apply to the sale of services, such
as technical support.3#2

Prewritten Computer Software

Prewritten computer software s software, including prewritten upgrades, that is not
designed and developed by the author or other creator to the specifications of a specific
purchaser.?®3 Prewritten computer software is software designed for use by multiple
purchasers. Prewritten computer software is not custom computer software. Prewritten
softwareincludes:

= Computersoftware that was originally designed as customized software but is
subsequently sold to a purchaser it was not designed for;

= Prewritten upgrades designed to modify or enhance previously purchased
prewritten computer software; and
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= The combination oftwo or more “prewritten computer software” programs or
prewritten portions or modules.?#*

Both prewritten and customized computer software are taxablein Tennesseeif provided:
= Viaremoteaccess toa customerlocatedin Tennessee.
= On atangible storage medium, e.g., disks and tapes, to the customerin Tennessee.

= By loadingand leaving onthe customer’s orthe customer's designee’s computerin
Tennessee.

= By electronicdelivery, e.g., download, to the customer’s or the customer’s designee’s
computerin Tennessee.

= By programmingitinto the customer's or the customer’s designee’s computerin
Tennessee.

Modifications and Enhancements

Modifications or enhancementsto customized or prewritten computer software are sales of
computer software and are subject to sales and use tax.

2. Remotely Accessed Software

Remotely accessed software remains in the possession of the seller or a third party on
behalf of the seller and is accessed and used from locationsin Tennessee by the purchaser
or purchaser's users (e.g., employees). Thelocation where remotely accessed softwareis
installed or hosted is immaterial. Remotely accessed softwareis not downloaded or
otherwise delivered to the purchaser or installed on the purchaser's computer. Access and
use of such software by users from locations outside Tennessee are exempt fromtax. If the
purchaserhas users located in the state and outside of the state that access and use such
software, the sales price of the software may be allocated to claim an exemption for the out-
of-state portion of the sales price.3#°

Software Accessed from Locations Both Inside and Outside Tennessee

A purchaser of remotely accessed softwarethat is accessed and used from locations bothin
and outside of Tennessee may provideits seller with a fully completed Remotely Accessed
Software Direct Pay Permit. The purchaser mustinclude on the permitits Tennessee sales
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and usetax account numberthat will be used to directly report and pay the Tennessee tax. If
the Tennessee purchaseris not registered for sales and use tax purposes, the purchaser
may use the Streamlined Sales and Use Tax Certificate of Exemption, which mustincludeits
federal identification number, to claim exemption for the portion ofthe price that
correspondsto the percentage of users located outside Tennessee. The seller must then
collect tax onthe portion of the price that corresponds to the percentage of users in
Tennessee. A purchaser may not use, and a seller may not accept, a Remotely Accessed
Software Direct Pay Permit for computer software transferred or delivered to and possessed
by the purchaser or the purchaser's designee.3#¢

Software that Remains in Possession of Dealer

With respect to thetaxable use of computer softwarein this state that remainsin possession
of thedealer, Tenn.Code Ann. § 67-6-231(a)(2) requires the access and use of the computer
software by a customerwithin this state. However, Tenn.Code Ann. § 67-6-231(b) clarifies
that the application of the sales and use tax to remotely accessed software does not make
otherwise nontaxable services subject to tax. Tenn. Code Ann. § 67-6-231(b) specifically
statesthat “information or data processing services” and “the storage of data” remain
nontaxable for Tennessee sales and use tax purposes. This subsection, however, is not all
encompassing. Please see thefollowing sections of this manual for more information onthe
taxability of computer software.

Sales Price/Purchase Price of Computer Software

Sales price is the totalamount for which an item is sold. It includes labor and service costs of
theseller as well as charges for services necessary to complete the sale.*®” Charges for
consulting orotherservices that contribute to the creating, designing, developing,
fabricating, programming, altering, or modifying of computer software are labor or service
costs of theseller and/or services that are necessary to complete the sale of the computer
software. As a result, such charges are subject to tax when made as a part of the sale of
computer software, even when the service charges are separately itemized or invoiced by
theseller of the computer software. Installation services provided by the computer software
seller are part of the sales price of the computer software even when theinstallation
services are separately itemized or invoiced by the computer software seller.388
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Travel Reimbursement

Amounts paid by the seller for travel, lodging, meals, etc.that are reimbursed by the
purchaser are expenses of theseller and as a result are part of the sales price of computer
software or installation of software.

Services

1. Nontaxable Services

The taxation ofremotely accessed software does not affect the taxation ofenumerated
services. Sales tax only applies to services specifically enumerated in the law. Services that
are not subject to tax remain nontaxable, regardless of the method of delivery. The law
specifically mentions certain nontaxable services, makingit clear the taxation of services is
unaffected by the taxation of remotely accessed software. Such nontaxable servicesinclude,
but are not limited to:

= |nformation ordata processingservices, including the capability of the customerto
analyze such information or data provided by the dealer.

= Paymentortransaction processing services.
= Internetaccess.
" The storage of data, digital codes, or computer software.

= The services of converting, managing, and distributing digital products.
True Object Test

When two or more items are sold for a single sales price and at least one of theitems is
subject to sales tax, the entire sales price is subject to the sales tax as a bundled
transaction.?®® When atransaction involves taxable and nontaxable components and the
transaction’'strue object ora “crucial,” “essential,” “necessary,” “consequential,” or “integral”
element of the transaction is subject to tax, the entire transaction is subject to sales tax.?*° If
thetrue object of thetransactionis not independently subject to sales tax and the items that
would be subject to sales tax are “merely incidental” to the true object of the transaction
thenthetransactionis not subject to sales tax.
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The true object of the service does not change merely because an online portal (computer
software) is used by the customerto access and use information or data processing services,
payment or transaction processing services, or data storage and retrieval services. *°’

Using otherwise taxableitemsto furnish a service, e.g., the nontaxable services, does not
subject thetransaction to sales and usetax, if the primary purpose, i.e., true object, of the
sale is nontaxable.?? For example:

= Acompany offersa business process outsourcing package (“package”) to clients that
includes both the provision of management services and access over the internet to
proprietary software. However, the clients’ access of the software is merely
incidental or secondary to the primary purpose of outsourcing the clients’
management operations. The value of the packageis in avoidingthe need to use the
software, and the company is the ultimate user of the software. Thus, the true object
of thetransactionis the provision of nontaxable services. Accordingly, the business
process outsourcing package is not subject to the Tennessee sales and use tax.3%?

Fora full analysis of how sales tax applies to services, see Chapter 5 of this manual.
2. Installation and Repair Services

Taxable services relating to computer software include repair/maintenance of computer
software and installation of computer software.?** Stand-alone charges for these services by
a third party that is not the seller of the computer software are subject to tax.

There is an exemption from sales tax for installation and repair services of computer
softwarethat are rendered by a company for an “affiliated company.”3% Forthe purpose of
thisexemption, companies are “affiliated” only if:

= Either company directly owns or controls 100% of the ownership interest of the
othercompany;or

= 100% of the ownership interest of both companiesis owned or controlled by a
common parent.?

3. Computer Software Configuration and Training

Tennessee does not specifically impose sales tax on training or software configuration.
Software configurationis a means of setting pre-defined toggles or switches and/or building
tables that give direction or define values of parameters within the software.
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Training and software configuration services provided by the seller in conjunction with the
sale of the computer software orinstallation of computer software that are separately
itemized may be subject to tax as a part of the sales price of the computer software or
installation services when such services are necessary to completethe sale of the computer
software or installation of computer software.

Stand-alonetraining or software configuration services provided by a third party are not
subjectto sales tax.

Training and software configuration services that are not separately itemized from the sales
price of computer software or installation of computer software are part of the sales price of
the software orinstallation and subject to tax.

Single Article

Prewritten computer software qualifies for the single article local tax limitation and is subject
tothe additional state tax imposed onsingle articles of tangible personal property. A
separate prewritten computer software application ormodule that is sold by itself, without
any other computer software application ormodule bundled with it and sold for one price,
will qualify as a single article of prewritten computer software. This applies regardless of

how the softwareis delivered, whether downloaded or remotely accessed.

Customized modifications to prewritten computer software that are not separately itemized
are included in the sales price of prewritten computer software and qualify for single article
taxation.However, when multiple prewritten computer software products, components, or
modules are packaged or bundled and sold for a single sales price, the single article local tax
limitation and additional single article state tax does not apply.Instead, local tax applies to
the entire bundled price of the prewritten computer software products.®®” For example:

A computer software company that offers business consulting services and software
application development entered into a licensing agreement with another company
whereby the computer software company would provide customized software and
services. This licensing agreement would not be subject to the single article
limitation. The agreement includes both customized software and services, both of
which are not subject to the single article cap.

Only thefirst $1,600 of the sales price of prewritten computer softwareis subject to the
applicable local sales tax. An additional state single article tax at therate of 2.75% is due on
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theamount of the sales price of prewritten computer software between $1,600.01 and
$3,200. Beyond $3,200, no local tax or additional state single article tax is due on prewritten
computer software. If prewritten computer softwareis sold pursuant to a software service
agreement that requires multiple payments during the agreement period, the single article
treatment described above will apply to the total of the service agreement payments. This
calculation would be the same as thelocal tax single article calculation for leased tangible
personal property. Forinformation on leased tangible personal property, see Chapter 5 of
thismanual.

Because customized computer softwareis not defined as tangible personal property, the
special state and local taxation for single articles of tangible personal property does not
apply.Therefore, the entire sales price of customized computer softwareis subject to the
local tax, and the additional state single article tax does not apply.

1. In-house Computer Software

There is a sales and use tax exemption for computer software that is fabricated, installed,
and repaired by a person, its agents, or its “direct employees” for such person’s own use and
consumption.3?® Such computer software s often referred to as “in-house” computer
software.

Use of software fabricated or programmed by “direct employees” of an affiliated company
may also qualify for a use tax exemption; persons seeking this exemption must submit a
letter to the Department requesting approval to qualify such software for the exemption.?°
A letter requesting approval ofthe exemption for using software fabricated or programmed
by “direct employees” ofthe company itself is not required.

The “in-house” computer software use tax exemption does not apply to software fabricated
or programmed by independent contractors or employees of an entity that is not the user
and consumer ofthe software. Please note, however, that the extension covers agents ofthe
person.

Whether a personis an independent contractor or agent will depend on the common law
conceptsofagency developed in the Tennessee court system.The primary test is whether
the principal has a right to controlthe conduct of the agent with respect to matters
entrusted to the agent,*°° such as programming, transferring, and loading computer
software by employees of an entity engaged in the business of providingtemporary
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manpower or staffing for clients where the clients exercise extensive/complete control over
the staffing agency’'s employees.

Charges for training, telephone support, and help-desk services performed by temporary
staffing employees, when such charges are separately itemized from the charges for
programming, transferring, and loading of a client’'s computer software, are not subject to
sales and use tax.In general, a support service agreement covers help desk and customer
service support, basic usability of the software, and Q&A assistance with software
functionality. 4"’

2. Video Game Digital Products

The 7% state sales and use tax and the applicable local sales and use tax rate appliesto any
charges for the permanent or temporary right to access video game digital products,
whetherthe charge is on a per use, per user, per license, subscription, or any other basis.

Avideo game digital product is defined in Tenn. Code Ann. § 67-6-102 as remotely accessed
computer software (i.e., software that is accessed but not downloaded) that facilitates
human interaction with a user interface to generatevisual feedback for amusement
purposes. A video game digital product is not defined as a specified digital product. However,
thetaxation ofa video game digital productisincluded in Tenn.Code Ann. 8 67-6-233 as
anothertype ofdigital product that Tennessee taxes. The 2.5% special local tax rate on
specified digital products does not apply to video game digital products.*°?

Use of Computer Software

Usetax applies to the use of computer softwarein Tennessee, including prewritten and
custom computer software, regardless of whetherthe softwareis delivered electronically,
delivered by use of tangible storage media, loaded, or programmed into a computer, created
onthe premises of the consumer, or otherwise provided. Use tax also appliesto software
that remainsin possession ofthe seller and that is remotely accessed and used by the
customer, or their users located in this state.*%3

The tax applies to any access and use of the softwarefrom a locationin Tennessee, and it
applies whetherthe charge for the softwareis ona per use, per user, per license,
subscription, orany other basis. The software is accessed froma locationin Tennessee if a
customer’'sresidential or primary business addressis in this state. If the seller does not
collect the tax, purchasersin this statewho remotely access and use software mustreportand
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pay use tax directly to the Department on the purchase price for the use of theremotely
accessed software.

1. Allocation of Purchase Price (Users Located in Multiple States)

If the purchaser pays for access to software that will be used by individuals who are located
in this state and otherindividuals who are located outside this state (e.g., the purchaser’s in-
state and out-of-state employees), then the price paid by the purchaser may be allocated based
onthe percentage of users located in Tennessee to determine the amount subject to
Tennesseetax. This may be donein one of two ways:

= |fthepurchaser is registered for Tennessee sales and use tax purposes, then it may
use the Remotely Accessed Software Direct Pay Permit form to purchasethe
software without paying tax to the seller. The purchaser must then directly pay the
tax tothe Department onthe portion ofthe price that correspondsto the
percentage of users located in Tennessee. The form must include the purchaser’s
Tennessee sales and use tax registration number.4%4

= |fthepurchaseris not registered for Tennessee sales and use tax purposes, thenit
may use a fully-executed Streamlined Sales and Use Tax Certificate of Exemptionto
claim an exemption for the portion of the price that corresponds to the percentage
of users located outside Tennessee. The seller must collect tax from the Tennessee
customer onthe percentage of the price that is allocated to Tennessee.

o The Streamlined Certificate must include the purchaser’s federal
identification number.In addition, on Line 5, “Reason for Exemption,” the
customer should circle “Other” with an explanation such as, “remote access
software used by employees located in multiple states” and specify the
percentage of users located outside of Tennessee.

o Apurchaserthatis registered for Tennessee sales and use tax purposes may
use either the Remotely Accessed Software Direct Pay Permit to directly pay
thetax orthe Streamlined Certificate to claim the exemption. A purchaser
thatis not registered for Tennessee sales and use tax purposes may only use
the Streamlined Certificate to claim the exemption forthe portion ofthe
price that correspondsto the percentage of users located outside of
Tennessee.
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2. Purchases with Resale Certificate

A dealer that purchases software exclusively for the purpose of providing remote access and
use of that software to its customers may purchase the software without tax using a resale
certificate.

3. Remotely Accessed Software Direct Pay Permit

Adirect pay permit gives a taxpayer written permission to make all purchases free of the
sales or use tax and to report all sales or use tax due directly to the Department.*%

A purchaser of software, which remains in the seller's possession and is accessed and used
from locations both in and outside of Tennessee, may provideits seller with a completed

Remotely Accessed Software Direct Pay Permit to make the purchase without payingtaxto
theseller.%°®

Forexample:

= A purchaserof remotely accessed software that has employees who access the
software from multiple states (both within and outside Tennessee) may use the
permit. The purchaser must provide a separate permit for each remotely accessed
software product purchased oran attachment to the permit that lists the software
productsto which the permit applies. The purchaser must then directly report and
pay the sales or use tax to the Department on the portion ofthe price that
correspondsto the percentage of users located in Tennessee.

Completion of Remotely Accessed Software Direct Pay Permit Form

The purchaserthatis registered for sales and use tax purposes mustincludeon the
Remotely Accessed Software Direct Pay Permit form its Tennessee sales and use tax account
numberthat will be used to directly report and pay thetax.A purchaser must not use, and a
seller must not accept, the Remotely Accessed Software Direct Pay Permit if a Tennessee
sales and use tax account numberis not listed on the form.

A purchaserthatis not registered for sales and use tax purposes may use the Streamlined
Sales and Use Tax Certificate of Exemption. The certificate must include the purchaser's
federal identification number to claim exemption forthe portion ofthe price of the remotely
accessed software that correspondsto the percentage of users located outside Tennessee.
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The seller must collect tax on the portion ofthe price that corresponds to the percentage of
users in Tennessee.

Unacceptable Use of Remotely Accessed Software Direct Pay Permit

A purchaser may not use the Remotely Accessed Software Direct Pay Permit when
purchasing computer software that is provided to the purchaser:

= Ontangiblestorage medium (i.e., discs or tapes).
= By download.

=  Through programming, loading, orinstallation on the purchaser's (or its designee’s
computer).

A seller must not accept the Remotely Accessed Software Direct Pay Permit for sales of
softwarethat is transferred or delivered to the purchaser using the above methods.

4. Remotely Accessed Software Used to Fabricate Software for Personal
Use is Exempt

The remote access and use of software by the purchaser exclusively for fabricating other
software that is owned and used only by that person is exempt from sales and use tax.*%’

Computer Software Maintenance Contracts

The sale of, use of, or subscription to a computer software maintenance contractin
Tennesseeis subject to sales and use tax.*%®

1. Definition of Computer Software Maintenance Contract

“Computer software maintenance contract’ means a contract that obligates a personto
provide a customer with future updates or upgrades to computer software, support services
with respect to computer software, or both. However, “computer software maintenance
contract” does notinclude telephone or other support services that are optionaland are
sold separately and invoiced separately and do notinclude any transfer, repair, or
maintenance of computer software on the part of the seller.*%°
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2. Computer Software Maintenance Contracts Are Subject to Both Sales
and Use Tax

If a purchaser buys a computer software maintenance contract in another state,and the
seller does not collect tax on that purchase, the purchaser will owe use tax on the purchase
price of the contract covering the computer software installed on computerslocated in
Tennessee. It does not matter whetherthe purchase of the maintenance contractis
mandatory with the purchase of computer software or if the purchase of the maintenance
contract is optionaland separately priced and invoiced.

Furthermore, if a seller collects another state's sales tax on the purchase of the contract, and
therate of thetax imposed is lower than the Tennessee sales and use tax rate, thenthe
purchaser will owe use tax on the difference between the out-of-state tax paid and the
amount owed based onthe Tennessee sales and use tax rate. However, if the rate of the
otherstate'staxis equalto or greater than the Tennessee sales and use tax rate, thenthe
purchaserwill not owe any additional use taxin Tennessee.

Purchases Subject to Use Tax

If no sales tax was paid on theretail sale of a computer software maintenance contract, the
contract will be subject to use tax under the following circumstances:

= The computersoftware maintenance contract is sold as part of, or in connection
with, a sale of computer softwarethatis subject to Tennessee sales and use tax. For
example:

o Apurchaserbuyscomputer softwarein Tennessee from Tennessee
Computer Software Dealer (“TCSD"). At the same time, the purchaser also
buys a computer software maintenance contract that coversrepairs ofthe
software he is purchasing. TCSD charges Tennessee sales tax on the sale of
the software. The sale of the computer software maintenance contract is also
subject to the Tennessee sales tax.

= The computersoftware maintenance contract applies to computer software installed
on computerslocated in this state. For example:

o Apurchaserbuysa computer software maintenance contract from Software
Maintenance Contract Dealer (“SMCD"). The contract covers repairsto
softwarethatis installed onthe purchaser’'s Tennessee office computer.The

152 |Page



TN

'Revenue

sale of the contractis subject to the Tennessee sales tax,and SMCD would
collect and remit the tax. However, if the sales tax was not collected on the
purchase, the purchaserwould owe Tennessee use tax on the purchase price
of the contract.

» [fthereare computerslocatedinand outside of Tennessee, under
the contract, the user may allocate a percentage of the sales price or
purchase price of the computer software maintenance contract that
equals the percentage of computer software installed on computers
located in Tennessee.

= The location of the computer software covered by the computer software
maintenance contract is not known to the seller, but the purchaser's residential
street address or primary business address is in Tennessee. For example:

o TennesseePurchaser (“TP") buysacomputer software maintenance contract
from Tennessee Software Maintenance Contract Dealer (“TSMCD"). The
maintenance contract covers repairs of software that TP bought from
anotherdealer. TSMCD does not knowwhere the softwareis installed, but it
doesknowthat TP’'s primary business address is in Tennessee. The sale of
the contractis subject to Tennessee sales tax.

3. Separate Sales of Support Services

Support services, referred to as telephone support services, that do notinclude any transfer,
repair, or maintenance of computer software and are sold and invoiced separately froma
computer software maintenance contract are not subject to tax. Generally, support service
agreements cover help desk and customer service support, basic usability of the software,
and Q&A assistance with software functionality.

Separate sales of support services are not subject to sales and use tax as part of the
computer software maintenance contract ifthey meet all three of the following conditions:

= The seller sells the support services separately from the sale of thecomputer
software maintenance contract;

= The purchaseris not required to purchase the support servicesto purchasethe
computer software maintenance contract; and

153 | Page



TN Department of

'Revenue

= The supportservicesdo notinclude theinstallation, transfer, repair, or
maintenance, including updates and upgrades, of the computer software. For
example:

o Adealer sells computer software, computer software maintenance contracts
and support service agreements. The software maintenance contract includes
updates and fixes to the software, technical support, and installation
services. The supportservice agreement covers help desk and customer
service support, basic usability of the software and Q&A assistance with
software functionality. Sales of the support service agreements are not
subject to tax when they are sold separately from the computer software
and the computer software maintenance contracts.

4. Single Article Tax Limitation Does Not Apply to Computer Software
Maintenance Contracts

The totalsales price for a computer software maintenance contract is subject to the state tax
rate plusthe applicable local tax rate. Thelocal option single article tax limitation on the first
$1,600 of the sales price of tangible personal property and the additional state single article
tax does not apply to the sale or use of a computer software maintenance contract.

5. Software Installed on Computers Both Inside and Outside the State

When a computer software maintenance contract applies to computer software that is
installed on computerslocated both inside and outside the state, then Tennessee sales or
use taxis only due on the percentage of the sales price that correlates to the percentage of
the software installed on computersin Tennessee. Forexample:

= Apurchaserbuysa computer software maintenance contract from a software
maintenance contract dealer. The contract coversrepairs to software that is installed
onthe purchaser's Tennessee office computer and on three of the purchaser's
Florida office computers.The purchaser pays a $1,000 monthly subscription fee for
the contract. Only $250, or 25 percent, of the monthly subscription fee would be
subject to the Tennessee sales or use tax. The software maintenance contract dealer
should include the monthly subscription fee of $1,000 on Line 1, Gross Sales of its
sales and use tax return. The amount thatis not subject to Tennessee sales tax,

$750, should be included in Schedule A, currently Line 7, Sales in Interstate
Commerce.
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6. Repairs

If sales or use tax is paid on the computer software maintenance contract, then no
additional tax is owed on any repairs, maintenance, updates, or upgradesto the software
that are performed as part of the contract. However, any repairs or maintenanceto the
softwarethat are not covered by the contract will be subject to the sales tax.

Examples

= Anindividual purchases a maintenance contract froma computer seller that covers
the purchaser’s software. The purchaser’s software has a glitch, and it must be
repaired. The repair is covered by the maintenance contract, and the computer seller
repairs the software at no charge. No sales tax is owed on therepair.

= Anindividual purchases a maintenance contract froma computer seller that covers
the purchaser’s software. The purchaser’s software has been compromised dueto a
computervirusand must be repaired. However, because of the nature of the repair,
therepair is not covered by the maintenance contract, so the computer seller
charges $100 for therepair. Sales tax is owed onthe $100 charge.
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Chapter 13: Specified Digital Products

Specified Digital Products

Specified digital products are electronically transferred digital audio-visual works, digital
audio works, and digital books.*'° The sale, lease, licensing, or use of specified digital
products electronically transferred to or accessed by purchasers or subscribersin Tennessee
is subject to sales and use tax.*'"

Taxableretail sales, leases, licensing, or use of specified digital productsinclude:

Specified digital products sold with rights of permanent use.
= Specified digital products sold with rights of less than permanent use.

= Specified digital products sold with rights of use conditioned upon continued
payment by the subscriber or purchaser.

= Subscriptionsto, accessto orthe purchase of a digital code for receiving or accessing
specified digital products.*'?

1. Electronically Transferred

“Electronically transferred” meansthe purchaser obtains the product by electronic means,
such as downloading(including streaming and podcasting) or accessingit through the
internet.*'* Podcastingis the electronic distribution of audio or video digital media files over
theinternet by syndicated automatic downloads to subscribers.

Electronically transferred does not mean the product is transferred on tangible storage
media such as tapes, CDs, or DVDs.

A Delivered electronically (within the context of computer software taxation)
does not meanthesame as electronicallytransferred. Delivered electronically
means delivered to the purchaser by means other than tangible personal
storage media. Tenn. Code Ann. § 67-6-102(24).
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Digital Audio-visual Works

Digital audio-visualworks means “a series of related images that, when shown in succession,
impart an impression of motion, together with any accompanying sounds, ifany, that are
transferred electronically.”*'* Examplesinclude:

= Motion pictures

Custom promotional video content*'®
= Speeches

=  Musicalvideos

= Newsprograms

= Entertainment programs

= Liveevents

Digital Audio Works

Digital audio works means “works that result from the fixation of a series of musical, spoken,
or other sounds, that are transferred electronically.”4'® Examples of prerecorded or live
digital audio worksinclude:

= Music
= 5Songs
= Speeches
= Readings

Sound recordings*'’
= Ringtones
Digital Books

Digital books mean “works that are generally recognized in the ordinary and usual sense as
‘books'that are transferred electronically.”#'® Digital books include:
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= Fiction
= Non-fiction

= Shortstories
Electronically Transferred Itemsthat Are Not Specified Digital Products

The followingitems electronically transferred to a purchaser are not specified digital products:

= Video or audio greeting cards sent by email
= Digital magazines or periodicals

= Individual digital photographs

= Dataprocessingand information services
= Video or electronicgames

= Digital newspapers

= Chatroomdiscussions orweblogs

= Satelliteradio services
Electronically Transferred Items Otherwise Subject to Tax

Certain electronically transferred or accessed products are subject to tax under other
provisions ofthe sales and use tax statutes and are not taxed as specified digital products.

Forexample:

= Video programmingservices (cable, wireless cable, and broadband television
programming services), direct-to-home satellite television programming services,
and television programming services sold by hotels and motelsto guests are taxable
services in Tennessee but are not taxed as specified digital products.

= Computersoftwarethatiselectronically transferred to purchasersis taxablein
Tennessee butis not taxed as a specified digital product.
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= Sales by a hotelor motel of pay-per-view movies and pay-per-use electronic games
that are subject to tax as an amusement, pursuant to Tenn.Code Ann.§ 67-6-212,
are not subject to tax as specified digital products.

Examples - Taxable Sales of Specified Digital Products

= Sales of movies, songs, or books that are downloaded and may be stored indefinitely
onthe purchaser's computer orother electronic device and may be accessed/played
an unlimited number of times. Thesewould be sales with rights of permanentuse.

® Sales that provide the purchaserwith access to movies, songs, or books that cannot
be downloaded, cannot be stored indefinitely on a purchaser's computer, or can only
be accessed and played if the purchaser continues to make periodic subscription
payments(e.g., yearly, monthly, etc.)to theseller. Thesewould besales with rights of

less than permanentuse or rights of use contingent upon continued payment. For
example:

o Ataxpayersells rights to customized recorded messages for phone
systemsto its customers (“users”). Rights to the recorded messages are
sold to users for a contractual period that may be extended if a user
continues payment. Usersonly have access to the recorded messages
duringthe contractual period. The taxpayer’s customized recorded
messages are considered specified digital products. The services are sold
with rights of less than permanent use.*'?

2. Tax Rates

Tennessee sales and use tax statutes provide that specified digital products are taxed at the
staterate of 7% and a standard local tax rate of 2.5%, instead of the local tax ratein effect in
a county or municipality.*?° The entire sales price of specified digital productsis subject to

thestateand local tax. The local tax single article limitation and the additional state single
article tax does not apply.

3. Sourcing
A sale of a specified digital product occursin this stateif:

= The purchaserreceives the electronically transferred digital property at a Tennessee
location of eitherthe seller or purchaser, or
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= The seller's businessrecords, orthe address obtained from the purchaser during the
sale indicates a Tennessee billing address.

4. Digital Codes for Obtaining Specified Digital Products

Digital code means a code that may be obtained in a tangible form, such as a card or
through email, that provides a purchaser with a right to obtain one or more specified digital
products. A digital code does not include gift certificates or gift cards that representa
monetary value that is redeemable for specified digital goods.*?’

Sales of digital codesto obtain access to or downloads of specified digital products are
subject totax at thetime of the sale of the digital code, and no additionaltax is due when
the purchaser or subscriber enters the code and accesses or downloads a specified digital
product. The sale or use of the digital code s subject to the same state tax rate of 7% plus
the standard 2.5% local tax rate*?? that applies to specified digital products. Forexample:

= Acustomervisits her favorite band’s website and noticesthe band has released a new
album. Although the band’s website does not have the capacity to allow the customer
todownloadthealbum, it doessell a download code, whereby the customer can
purchasethe code and visit a different website, enter the download code, and
download the albumwhere no separate charge is made. Sales tax will apply to the
purchase of the download code, not when the customer visits the second website to
download the album.

5. Sales and Use Tax Exemptions for Digital Equivalents

The retail sale of a specified digital product is exempt from sales and use tax when the retail
sale of an equivalent product inits tangible formis exempt from sales and use tax.*?* Some
examples of tax exemptions for productsin a tangible form that apply to an equivalent
specified digital product include thefollowing:

= The tax exemption for printed textbooks orworkbooks applies to equivalent
textbooks and workbooks that are electronically transferred and defined as digital
books.4#

= The tax exemption for sales of master sound recordings on tapes or discs sold by
recording studios applies to sales by recording studios of equivalent master sound
recordings that are electronically transferred and defined as digital audio works.*?®
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The tax exemption for sales of master commercials or other programmingonvideo
tapesor film sold by television studios applies to sales by television studios of

equivalent master commercials and program recordings that are electronically
transferred and defined as digital audio-visual works.#2

Sales, leases, licensing, or use of specified digital products are not subject to tax if

thesales of equivalent productsintangible form are exempt from taxation as a sale
for resale or otherwise exempt from tax.*%’

6. Other Sales and Use Tax Exemptions

There are specific statutory exemptions for specified digital products, including the
following:

The definition of industrial machinery includes machinery and equipment that is

necessary to and used primarily to convert tangible property into specified digital
products. It also includes repair services, repair parts and installation labor for the
machinery and equipment.**®

However, machinery and equipment used for storage or distribution of
specified digital products are excluded from the definition of industrial
machineryand do not qualify for the taxexemption.

Specified digital productsthat are provided free of charge with rights of less than
permanent use are exempt from sales and use tax.*?° For example:

o Aseller allows prospective customersto access and play a portion of a song
or video thatis available for sale in tangible form on CDs or DVDs. Thefree

temporary accessto play the digital music or video is exempt from sales and
use tax.

Specified digital products sold for further broadcast, distribution, license, or
retransmission by a provider of video programming services are considered sales for

resale and may be purchased tax-exempt with aresale certificate by video
programming service providers.**°

o Video programming services are subject to tax pursuantto Tenn.Code Ann.
8 67-6-226 and include cable and wireless cable television programming
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services and similar television programming video services provided through
public wireline facilities.

7. Online Courses

The sale of a pre-recorded video that is accessed by subscribers or consumersin this stateis
subject to sales tax as the sale of access to a specified digital product. Subscribers or
consumersare in this stateif their residential or primary business street addressis in this
state.

The pre-recorded video remains subject to tax as the sale of access to a specified digital
product if thevideois offered on demand (to be viewed at any time) or if it is offered as a
webcast replay that may be accessed at a scheduled date and time. Specified digital
products may be sold with rights that permit the subscriber or consumer of the product to
access the product at any time or only at a specific dateand time.

The availability ofa liveinstructor during the online course does not change the taxability of
the pre-recorded video, even if course participants can ask an instructor questions via email
during or following the online course. Although participants can email questionsto an
instructor during or following the online course, which is a non-taxable componentofthis
transaction, thetrue object of this transaction is access to a specified digital product.
Therefore, the pre-recorded video remains subject to sales tax.

However, live, instructor lead courses, are not specified digital products and the true object of
such coursesis a nontaxable educational service.

Continuing Education Courses Offered by Certain Nonprofits

Tenn. Code Ann. § 67-6-329(a)(21) exempts from sales and use tax online access to
continuing education courses that:

= Meetregulatory requirementsforlicensed individuals; and

= Are offered by organizations exempt by the Internal Revenue Service (IRS) under 26
U.S.C. 8 501(c)(3) or ()(6).

162 |Page



TN Department of

'Revenue

Organizationsthat are not exempt federally under the above provisions must continue to
collect sales and use tax on the provision of taxable online continuing education courses
that are specified digital products.
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Chapter 14: Warranty & Service Contracts

Contracts Covering Tangible Personal Property

Tennessee law imposes sales and usetax on the sale of, use of, or subscription to awarranty
or service contract covering the repair or maintenance of tangible personal property at the
time of the sale of the contract.**' The tax treatment of warranty or service contracts
coveringtangible personal property is consistent with the tax treatment of computer
software maintenance contracts. Computer software maintenance contracts are discussed
under Chapter 12 Computer Software in this manual. The statutory imposition of sales tax
onthe sale of warranty or service contracts was a result of the court decision in Covington
Pike Toyotav. Cardwell, 829 S.W.2d 132 (Tenn. 1992).

The sale of a warranty or service contract covering tangible personal property is a separate
taxableevent andis not a repair service. Taxation ofthe sale of a warranty or service
contractis not determined based on whether any repairs covered by the contract will be
performed in Tennessee. However, there must be sufficient contact with Tennesseefor the
sale of a warranty or service contractto betaxablein Tennessee.

Furthermore, because the sale of a warranty or service contract is a separate taxable event,
thetax applieseven if the underlying tangible personal property is exempt. For example:

= Manufacturer purchases a large machine that qualifies for the industrial machinery
exemption; thus, the purchaseis not subject to sales tax. Manufacturer also
purchasesa warranty on the large machine. Although the machineitself is tax-
exempt, thewarranty is not.

There are, however, two exceptionsto this rule. Warranty and service contracts purchased
for resale and contracts coveringindustrial machinery used in a qualified data center are tax-
exempt.**?

1. Sourcing Rules

The following sourcing rules for purchases of warranty or service contracts areto be used to
determineif the charges for a warranty or service contract that warrants the repair or
maintenance oftangible personal property are subject to sales or use tax in Tennessee. The
sales and use tax law**? was amended in 2015 to clarify when the sale of, use of, or

164 |Page



TN Department of

'Revenue

subscription to warranty or service contracts covering the repair or maintenance oftangible
personal property occursin Tennessee.

Warranty or service contracts covering the repair and maintenance oftangible personal
property are subject to taxin this state when:

The warrantyor servicecontractis sold as part of, orin connection with, asale
of tangible personal property that is subject to Tennesseesales tax.

o This meansthatif a seller makes a sale of tangible personal property on
whichit is required to collect Tennessee sales tax and it also makes a sale of
a warranty or service contract covering that tangible personal property, then
it must also collect sales tax onthe sale of thewarranty.

o Thisrule applies evenif, dueto an exemption, no taxis collected onthe

tangible personal property thatis sold in conjunction with the warranty or
service contract (e.g., industrial machinery, agricultural appliance, etc.).

o This circumstance would occur if the sale were from a location in Tennessee.

o However,itwould also occurif a remote Tennessee seller sold property from
anotherstateto a purchaserin Tennessee and ships or delivers the property
tothe purchaser or purchaser’s designated location in Tennessee.

* REMOTE TN SELLER

. AS&LETPPINTB.IA-
* PURCHASER INTN EH.,_;-“"":
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If a seller sells a warranty or service contract as part of, or in conjunction
with, the sale of tangible personal property that is sold in interstate
commerceand is not subject to Tennessee tax, the sale of thewarranty or
service contractis sourced outside the stateand is not subject to Tennessee
tax. This applies evenif thetangible personal property is expected to be
shippedto a repair or service center in Tennessee for repairs or servicesthat
are covered by the warranty or service contract.

* ¢

SELLER IN TN

‘ TPP OUTSIDE TN

PURCHASER OUTSIDE TN

Underthe currentlaw, warranty or service contracts sold in Tennessee to
nonresidentsin conjunction with the sale of vehicles and boats that are
removed from Tennessee within three days and aircrafts that are removed
within 30 daysto the purchaser's home state are not subject to Tennessee
sales and use tax. The purchaser must complete, and the seller must
maintain, an affidavit stating that the vehicle or boat will be removed within
threedays, or the aircraft will be removed within 30 days to the purchaser's
homestate.

= Thewarrantyorservicecontractis alsotaxableifthe tangible personal
property covered bythe warrantyor service contract is located in Tennessee
or,in the case of mobile property, based in Tennessee.

o

The warranty contract would be subject to sales or use tax evenif the
purchaserand/ortheseller are located outside of Tennessee oreven if the
tangible personal property was purchased tax exempt.

If a purchaser buys a warranty or service contract that covers tangible
personal property thatislocated in Tennessee and the out-of-state seller
does not collect sales tax, the purchaser owes use tax onthe purchase price
of the contract.
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If a Tennessee resident purchases a warranty or service contractin
conjunctionwith the purchase of a vehicle, boat, or aircraft in another state,
with the intent of moving that vehicle, boat, or aircraft back to Tennessee,
then use tax will be owed onthe purchase price of thewarranty when a
person locates thoseitems in Tennessee.

If a warranty or service contract covers tangible personal property that is
located both inside and outside the state, then Tennessee sales or use taxis
only due onthe percentage of the sales price that correlatesto the
percentage of thetangible personal property located in Tennessee.

If thetangible personal property covered by arenewal or extension contract
is no longerlocated or based in Tennessee, the sale of therenewal or
extension ofthe warranty or service contract is not subject to Tennessee tax.

= Ifthelocationofthe tangible personal property covered bythe warrantyor
service contractis unknown, the warranty or service contract is taxableifthe
purchaser'sresidential or primarybusinessaddressis located in Tennessee.

Use Tax

o

Any repairs (parts and/or services) made to tangible personal property that
are covered by a warranty contract, the sale of which was subject to
Tennesseetax, are not subject to sales tax. Further, any tangible personal
property purchased by adealer to fulfill warranty obligationsis not subject to
the sales and use tax.*** However, any charges for repairs not covered by the
warranty contract orany deductible/amount required to be paid before
repairs are made underthe warranty contract are subject to sales tax.***

se tax applies to purchases of warranty or service contracts covering tangible personal
property in this state when sales tax was not paid to the seller.*3¢

If a purchaser buys a warranty or service contract from an out-of-state sellerand the seller

does not collect sales tax on that purchase, the purchaser will owe use tax on the purchase
price of the contract covering tangible personal property located in Tennessee. Furthermore,

if a seller collectsanother state's sales tax and therate of thetax was lower thanthe
Tennessee sales and use tax rate, the purchaserwill owe use tax on the difference between
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the out-of-state tax paid and the amount that would be owed based on the Tennessee tax
rate. 43’

When a warranty or service contract covers tangible personal property thatis located both
inside and outside the state, then Tennessee sales or use taxis only due on the percentage
of the sales price that correlatesto the percentage ofthe tangible personal property located
in Tennessee. If an out-of-state seller collected sales tax on the property located in another
state(i.e., seller is notregistered in Tennessee), the purchaser must report and pay the use
tax on the portion ofthe purchase price that correlates to the property located in
Tennessee.

1. Examples

The warranty or service contract is taxableif it is sold as part of or in connection with a sale
of tangible personal property that is subject to Tennessee sales or use tax. Forexample:

= Tennessee Furniture Dealer (“TFD")sells office furniture in Tennesseeto a purchaser
and collects Tennessee sales tax on the sale. In conjunction with this sale, TFD also
sells a warranty or service contract to the purchaser that covers the repair of the
furniture. TFD must also collect Tennessee sales tax on the sale of the contract.

= |fan Out-of-state Furniture Dealer that is not registered in Tennessee sells and ships
office furniture to a purchaser’s Tennessee address and also sells the warranty
contract covering repairs to the office furniture, the purchaser must report use tax
onthe purchase price of the office furniture and thewarranty contract.

The warranty or service contract is taxable if the tangible personal property covered by the
warranty or service contract is located in Tennessee. Forexample:

=  Warranty Dealer (“"WD") sellswarranty or service contracts that cover therepair of
furniture sold by National Furniture Seller. WD sells a warranty or service contract to
Purchaserthat coverstherepair of office furniturelocated in Purchaser's Tennessee
office. The sale of the contract is subject to Tennessee sales tax,and WD should
collect and remit the tax. However, if the sales tax was not collected on the purchase,
Purchaserwould owe Tennessee use tax on the purchase price of the contract.

= Tennessee Farm Equipment Dealer (“TFED") sells a tractor to a qualified farmer.
There is a specific exemption for farm equipment sold to qualified farmers.
Therefore, TFED does not collect sales tax on the sale of the tractor. However, TFED
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also sells a warranty or service contract to the farmer that coversrepair of the
tractor. Even though the equipment is exempt, the sale of the contract is still subject
to Tennessee sales tax. TFED must collect and remit the tax because it covers
tangible personal property located in the state.

If the farmer purchases thetractorand warranty contract from a neighboring state
and bringsthe tractorto the farm in Tennessee, the farmer owes Tennessee use tax
onthe purchase price of the warranty contract. Persons that do not have asales and
use tax account may file a consumer use tax return to pay use tax on taxable
purchasesimported into Tennessee. See https://tntap.tn.gov/eservices/_/ and click
on View Return Links and then click on File Consumer Use Tax Return.

If thelocation of thetangible personal property covered by the warranty or service contract
is unknown, the warranty or service contract is taxable if the purchaser’s residential or
primary business address is located in Tennessee. For example:

Warranty Dealer (“WD") sells warranty or service contracts that cover therepair of all
furniture sold by National Furniture Seller (“NFS”). WD sells a warranty or service
contract to Tennessee Purchaser (“TP”) that covers the repair of office furniture
purchased from NFS.WD does not know where the office furniture is located, but it
doesknowthat TP’s primary business address is in Tennessee. The sale of the
contractis subject to Tennessee sales tax. If an out-of-state warranty dealeris not
registered in Tennessee, the purchaser must report and pay theuse taxonthe
portion ofthe purchase price that correlates to the furniture actually located in
Tennessee.

2. Contracts Covering Vehicles, Boats, and Aircraft Sold to Nonresidents

Warranty or service contracts sold in Tennessee to nonresidentsin conjunction with the sale
of vehiclesand boatsthat are removed from Tennessee within three days and aircraft that
are removed within 30 days to the purchaser'shome state are not subjectto Tennessee sales
and usetax. The purchaser must complete, and the seller must maintain an affidavit stating
that thevehicle or boat will be removed within three days, or the aircraft will be removed
within 30 daysto the purchaser's home state. For more information on the removal affidavit,
see Chapter 18. Forexample:

Tennessee Car Dealersells a vehicleand warranty or service contract coveringthe
vehicleto nonresident purchaserin Tennessee. Purchaser buys the vehicle using a
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three-day removal affidavit (i.e., Purchaser attests that heis permanently removing
thevehicle from Tennessee within three days). Neither the sale of the vehicle nor the
sale of the contractis subject to sales taxin Tennessee.

3. Contracts Covering Vehicles, Boats, and Aircraft Purchased in Another
State

Conversely, if a Tennessee resident purchases a warranty or service contract in conjunction
with the purchase of a vehicle, boat, or aircraft in another state, and movesthevehicle, boat,
or aircraft back to Tennessee, then use tax will be owed on the warranty, aswell as the
vehicle, boat, or aircraft, when a person brings thoseitemsinto Tennessee. For example:

= Tennessee Purchaser (“TP”) buys avehicleand a warranty or service contract
coveringthat vehiclein Georgia, and TP brings thevehicle back to register it in
Tennessee. The Tennessee county clerk must collect use tax on thewarranty or
service contract aswell as thevehiclewhen TP registers the vehicle.

4. State Single Article Tax and Single Article Local Tax Limitation

The total sales price for a warranty or service contract covering the repair or maintenance of
tangible personal property is subject to the state tax rate plus the applicable local tax rate.
The local option single article tax limitation on the first $1,600 of the sales price of tangible

personal property and the additional state single article tax does not apply to thesale or use of
a warranty or service contract.

5. Contracts Covering Property Located Inside and Outside Tennessee

When a warranty or service contract covers tangible personal property thatis located both
inside and outside the state, then Tennessee sales or use taxis only due on the percentage
of the sales price that correlatesto the percentage ofthe tangible personal property located
in Tennessee. Forexample:

= A purchaserbuysa warranty or service contract from Warranty Dealer (“WD"). The
contract coversrepairs to office furniture that is located, in equalamounts, in the
purchaser's Tennessee office and three of the purchaser’s Florida offices. The

purchaser pays $500 for the contract. Only $125, or 25%, of the purchase price
would be subject to the Tennessee sales or use tax.
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6. Repairs Performed Under a Warranty or Service Contract

If sales or use taxis paid on a warranty or service contract covering the repair and
maintenance oftangible personal property, then the purchaser of the contract will not owe
sales or use tax on any repairs, including parts and services, covered under the contract.
However, if therepair is not covered by the contract, the purchaser will owe sales tax on the
repair. Additionally, the purchaser will owe sales tax on any minimum fee or deductible that
is not covered by the contract. For example:

= Apurchaser purchases a warranty contract from Tennessee Furniture Dealer (“TFD")
that coversthe purchaser’s office furniture. One of the furniture items breaks
because of faulty construction, and it must be repaired. The repair is covered by the
warranty contract,and TFD repairs the furniture at no charge. No sales tax is owed
onthe repair.

= Apurchaserpurchases a warranty contract from Tennessee Furniture Dealer (“TFD")
that coversthe purchaser’s office furniture. One of the furnitureitemsis misused,
breaks, and must be repaired. This type of repair is not covered by the warranty
contract. TFD charges $100 for the repair. Sales tax is owed onthe $100 charge.

Contracts or Warranties for Repair of Real Property

As stated above, theretail sales of, use of, or subscription to a warranty or service contract
coveringtherepair or maintenance of tangible personal property is taxable. However, the
sale of a warranty or service contract coveringreal property or property that are fixtures
attachedto and a part of realty is not subject to sales and use tax.**® For example:

= A homeowner purchasesa homewarranty that coverstheroof, siding, and major
built-in appliances. Because theroof, siding, and major built-in appliances are real

property or fixtures attached to and a part of real property, thewarranty is not
subjectto sales tax.

Furthermore, if thewarranty covers both real property and tangible personal property and is
sold for a single price, the entire warranty is subject to sales and use tax.*3°
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Chapter 15: Sales Tax Imposition on Amusements

Amusement Tax

Sales tax applies to the sale of amusements furnished in this state. Amusement activities
subject to sales taxinclude membership sports and recreational clubs; admission to places
of amusement, sports, entertainment, exhibition, display or other recreational events or
activities; entering or engaging in any kind or recreational activity; and using tangible
personal property for amusement, sports, entertainment, or recreational activities. It
applies at the same state and local tax rates imposed on the sale of tangible personal
property at retail.**° Amusements are not subject use tax. Sales in Tennessee for admission
to or entering or engaging in amusement, sports, entertainment, exhibition, display or
otherrecreational events and activities provided or furnished outside Tennessee are not
subject to Tennessee sales tax. Forexample, if a Tennessee dealer sells ticketsin Tennessee
for admissionto a musicconcertto be held in New York City, theticket sale is not subject to
Tennessee sales tax.

Dealers registered for sales tax in Tennessee may purchase for resale admission tickets to
taxable amusements furnished in this state without paying sales the tax by presentingthe
seller with a Tennessee resale certificate**'. Dealers making purchases for resale of
amusements must collect sales tax on the resale of the amusements. The statute provides
for many exemptions from the sales tax, which are discussed in more detail below.*4? Each
taxpayer should evaluate its amusement events and activities to determine whether they
are taxable or if they fall within one of the tax exemptions on amusements.

Taxable Amusements

1. Dues/Fees to Membership Sports and Recreation Clubs

Sales tax is charged on dues or fees to membership sports and recreation clubs.*** The
taxable charges for dues and fees to membership sports and recreation clubs sales include
membership fees, initiation fees, required stock purchases, and any other fees required for
membership but does not include member assessments for capitalimprovements.*4*

Clubs and organizations whose charges for membership dues or fees are taxableinclude:***

Aviation clubs Baseball clubs Boating/yacht clubs  Bridge clubs
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Football clubs Golfclubs Gunclubs Hockey clubs
Hunting clubs Racquetball Riding clubs Soccer clubs
Shooting clubs Swimming clubs Tanning Salon Tennis clubs

In addition to the membership fees, charges for the use of facilities or services offered at a
health spa or club orany similar facility or business are taxable.**® For example:

m A golf club provideslockerrentals and golf bag storage to its members. Both charges
are subject to sales tax as fees paid for the use of facilities and for services
rendered.**’

Free or complimentary dues or fees are subjectto tax when a valuable contributionto the
related establishment or organizationis madethat has thevalue equivalent to the charge
that would otherwise have been made.**® For example:

= Ariding club charges members an annual fee of $600, but members may have that
fee waived if they perform work valued at $600 for the club or contribute tangible
property to the club worth that amount. Sales tax should be remitted for both the
membership fees paid by cash and those paid by services and tangible property.

This also applies to the use of facilities or services rendered at a health spaor club or any
similar facility or business. However, free amusements provided to employees as fringe
benefits are not taxable because the employee's labor will not be considered “a valuable
contribution”in connection with the free amusement. For example, free tans provided to
employees of a tanning bed operator or free membershipsto employees of a health spa
are not subject to tax.

A Free amusements provided to theamusement provider’'s employees as
fringe benefits are not taxed.

2. Admissions to Entertainment/Recreational Facilities, Activities, or
Events

Sales of tickets, fees, or other charges for admission to places of amusement, sports,
entertainment, exhibition, display, or other recreational events or activities are taxable.*4°
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Voluntary contributions madeto places of amusement, sports, entertainment, exhibition,
display or otherrecreational events or activities are taxable at the value equivalent to the
charge that would have otherwise been made.

Free or complimentary admission when made in connection with avaluable contribution to
any organization or establishment holding or sponsoring such activities is subject to tax on
thevalue equivalent to the charge that would have otherwise been made.**°

Taxable admission charges include:

= Admissionsto concerts, movies, plays, sports events, and other entertainment
activities*>!

o Professional sportsincluding seat licenses, skyboxes, and luxury suites*>?
= Admissionsto museums, boat shows, and similar venues
= Pit passes*>?
= Admissionto private land to hunt, unless exempted by statute*>*
= Admissionto art galleries, botanical, and zoological gardens*>®

= Admissiontowalking or vehicle tours conducted foramusement, such as ghost
tours, celebrity bus tours, cave tours, facility tours, city tours, sight-seeing tours, boat
tours, etc.**®

= Admissionto hayride events

= Admission to agritourism activities involving amusement, entertainment, or
recreational activity (e.g., corn maze)

A Amusement tax does not apply to charges for skydiving from a plane. For more
information, seelmportant Notice 20-01.
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3. Charges for Engaging in a Recreational Activity When Spectators Are
Not Charged a Fee for Admission

Charges madefor the privilege of entering or engaging in any kind of recreational activity,
when no admissionis charged to spectators, are taxable.*>” #*® This is in addition to
membership fees or admissions. Fees or charges for the following recreational activities are
taxable(note, this list is not all-inclusive):

= Golf

= Tennis, racquetball, or handball courts
= Skiing

= Raftingtours

= Campingground use

= Horse-backriding

= Ridingin a horse-drawn carriage

= Ridingin anaerial tram

= Charges for mobilevideo gaming truck
= Charges for indoorrock climbing

= Charges for indoor skydiving, go cart riding, miniature golf, and the like.

A Per Tenn. Comp. R. & Regs. 1320-05-01-.122 (“Rule 122"), a separate charge for
instructionorlessonsin anyoftheseactivitiesis not taxable.

4. Providing Use of Tangible Personal Property for Sport,
Entertainment/Recreational Activities

Charges madefor the privilege of using tangible personal property for amusement, sports,
entertainment, or recreational activities are taxable. They include charges for using:*>°

=  Trampolines
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= Golfcarts

= Bowlingshoes

= Roller orice skates

= Sportsand athleticequipment

= Entertainment equipmentsuch astelevisions, stereo equipment, and gaming
consoles

®m  Electric scooters

Bicycles
Sales or Use Tax Due on Tangible Personal Property Used on

Amusement Premises

Typically, tangible personal property that is rented to a customer may be purchased for
resale. However, tangible personal property purchased by a business and provided to the
customerfor use only on the premises of the owner is not deemed to be purchased for
resale.*®® It is also not considered the lease of tangible personal property butinsteadis a
license to use the property.*®' The business, therefore, must pay sales tax when purchasing
such tangible personal property.*®? For example:

= Awaterpark ownsvarioustubes and floats that it provides for use on the waterpark’s
premises. The waterpark may not purchase such tubes or floats on a resale
certificate because they are provided for use only on the waterpark’s premises.

Exemptions

There are numerous exemptions from the amusement tax, many of which are found in
Tenn. Code Ann. § 67-6-330. Below is a general overview of such exemptions.

1. Dues, Fees, and Memberships including Physical Fitness
Exempt from the amusement tax are dues or fees to:

= Facilities run by nonprofits or municipalities/counties*®*
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o Institutionsand organizationsthat are exempt pursuantto 26 U.S.C. 8
501(c)(3), (8) and (19) and that are currently operating under such
exemption.

= Organizationssuch as business and professional organizationsin Major Group 86 of
the Standard Industrial Classification Index. 464 46> 466

o Professionalmemberships - bar associations, dental associations,
engineering associations, medical associations

o Laborunions

o Civic, social, fraternal-alumni clubs, booster clubs, civic organizations,
fraternal lodges, fraternities, sororities, homeowners' organizations,
university clubs, veterans' organizations, youthassociations

o Political organizations
o Religious organizations

= The fee paid by an establishment operated primarily for the sale of prepared food to
oneor more persons for the purpose of providing live entertainment to the patrons
of such establishment.*¢’

= Feesin any form resulting from the production oftelevision, film, radio, or theatrical
presentations. This exemption does notinclude any dues, fees, or other charges
made on, or for the admission of the publicto, such presentations.*¢®

Physical Fitness Facilities

EffectivejJuly 1, 2019, the General Assembly added a sales tax exemption for persons
principally engaged in offering services or facilities for the development or preservation of
physicalfitness through exercise or other active physical fitness conditioning.*¢® 47° This
includes, but is not limited to, services and facilities such as:

= GQyms
= Fitnesscenters

= Fitnessstudios
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= Highintensity intervaltraining
= Cross training

= Ballet barre

= Pilates

= Yoga

= Spin classes

= Aerobics classes

= Othersubstantially similar services and facilities that principally provide for exercise
or otheractive physicalfitness conditioning

This exemption hasundergone numerous changesin the past few years. The exemption
prior tothe 2019 amendment applied to a more limited group of facilities. Forexample,
previously, the facility had to have at least 15,000 square feet for physical fitness use, have at
least one full-time employee certified in administering health assessments, and one full-time
employeelicensed by the statein a medical or paramedical discipline.

A BeginningJuly 1, 2019, admissions, dues, and fees paid to businesses
principally engaged in offeringservices or facilities for the developmentor
preservation of physical fitness are exempt fromsales tax.

A Tangible personal property sold by physical fitness facilities, suchas
clothing, equipment, and beverages, are still subjectto salesand use tax.

2. Admissions to Entertainment Facilities, Activities, or Events

Examples of exempt admissions charges to entertainment facilities, activities, or events
include, but are not limited to:

= Eventsoractivities held for or sponsored by publicor private schools, kindergarten
through grade twelve.*”

= Athleticeventsfor participants under eighteen years of age sponsored by civicor
not-for-profit organizations.*’2
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County or agriculture fairs.*3

o Includesany charges tolet the entrant engage in any otherwise taxable
amusement activity held there, including games, rides, shows, contests, or
grandstand events.

Eventsor activities produced and controlled by employers for theiremployees.*’

Amusements or recreational activities such as swimming pools, ice skating rinks,
and greensfees to golf courses conducted and controlled by counties or
municipalities.*”®

Also, admission charges are exempt if certain entities promote, produce, and controlthe
entire production or function.*’® These entities are:

Not-for-profit museums, not-for-profit entities that operate historical sites, and not-
for-profit historical societies, organizations, or associations.

Not-for-profit community group associations that promote, produce, and control
musical concerts.*”’

Organizationsthat have received and currently hold a determination of exemption
from the Internal Revenue Service, pursuant to 26 U.S.C. § 501(c).*”®

Organizationslisted in Major Group No. 86 of the Standard Industrial Classification
|ndeX.479 480

Tennessee historic property preservation or rehabilitation entities.*®"

Forexample:

A 501(c)(3) entity has a charity golf tournament. The entity promotes the
tournament, produces the tournament, and otherwise maintains control over the
entire tournament. The entry fee to play golf in thetournamentis not subject to
sales tax and neitherthe 501(c)(3) entity northe golf course would owe tax onthe
sales of the admission to thetournament.

Engaging in Recreational Activities When Spectators are not Charged
Admission

Examples of exemptions from this category include:
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= Contest orgame fees charged at county oragriculture fairs. 82
= Fishingtournament registration fees.*%3
= Entryfees for contests, tournaments, or charity horseshows.*

= Entry fees for races, such as marathonsor 5ks.

4. Air Commerce Recreational Activities*®

The Anti-Head Tax Act (“AHTA") is a federal law that preempts amusementtax on
admissions, dues, and fees on air commerce recreational activities. Recreational and
entertainment activities to which the AHTA appliesinclude, but are not limited to:

= Scenic helicoptertours,
= Skydiving, and
= Untethered hot air balloonrides.

A provider of recreational and entertainment air commerce activities must collect and remit
sales and use tax onits sales of goods or services, otherthanthoseinvolving air commerce
(e.g., thesale of gift shop items).

Sourcing Amusements

Sales of taxable amusements are sourced according to the Tennessee general sourcing
rules.*8

" If a sale is made by a marketplace facilitator, the sale is sourced to the event venue
location. Forexample:

o Sales of admission tickets to a music concertin Nashville sold online by a
ticket broker or entity whose platform facilitates the sales of ticketsto
multiple events from multiple sellers are sourced to the Nashville event
venuelocation address. The 7% state tax rate plus the 2.25% Nashville
local tax rate must be collected and remitted on theticket sales. Local tax
collected on the admission ticket sales by the marketplacefacilitator are
thenreported underthe Nashville local jurisdiction on Schedule B of the
facilitator's sales tax return
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®  |fasale is madefrom a business locationin Tennessee, the sale is sourced to the
location from which the sale is made. Forexample:

O

Sales of admission tickets to a music concert in Nashville made from the
box office at the event venue location are sourced to the event venue
location.The 7% statetax rate plus the 2.25% Nashvillelocal tax rate must
be collected and remitted on the admission ticket sales.

Sales of admission tickets to an amusement event by an organizer or
promoter from their own website whose business location is in Franklin are
sourced to the organizer's or promoter’s business location. The 7% state tax
rate plusthe 2.75% Franklin local tax rate must be collected and remitted
onthe promoter'ssalestax return.

®  |fasale of admissionto an amusementin Tennesseeis made from an out-of-state
location, the sale is sourced based on thelocation address of the purchaser’'s
receipt of theamusement.

(e]

Sales of admission tickets to a music concertin Nashville by an out-of-state
seller are sourced to the event venuelocation address. The 7% state tax
rate plusthe 2.25% Nashville local tax rate must be collected and remitted
onthe admission ticket sales. Local tax collected on the ticket sales by the
out-of-stateseller are reported under the Nashville local jurisdiction on
Schedule B of the out-of-state seller's sales tax return.

Coin Operated Amusement Devices

Tennessee law imposes a separate privilege tax under the Coin-Operated Amusement
Machine Tax Act on the privilege of owning “bonafide coin-operated amusement machines,”
for commercial use.*®’ Bona fide coin-operated amusement machines are defined in the law
as any coin or token operated game, machine or device which, as a result of depositing a coin,
token, orother object, automatically or by or throughsome mechanical or electrical operation
involving skill, chance or a combination thereof, affords music, amusement, or entertainment
of some character without vending any merchandise.*®® Coin-operated amusement devices
are not vending machines, and the receipts from the coin-operated amusement devices are
not subject to sales and use tax as an amusement or otherwise.*89 4°

Owners of coin-operated amusement machines are subject to an annual license tax as
follows: 4"
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= 1-50 machines- $500
= 51-200 machines- $1000
= QOver 200 machines- $2000

Additionally, there must be a machine tax sticker affixed to each machine. Each sticker costs
$10.492

Any devices operated for the purpose of unlawful gambling are not coin-operated
amusement machines and thereceipts from such unlawful gambling devices are subject to
sales tax as the sale of an amusement.*?3 Tennessee law does not authorize the Department
toregulate or opineonthe legality or illegality of a specific coin-operated amusement
machine because it is a question involving the interpretation of the Tennessee Constitution.
The Department relies on the determinations ofthe Tennessee Attorney General's officeand
law enforcement officials regarding the legality or illegality of a specific machine. The
Department only administers the tax.

The purchase or lease of the machine by the owner or operator of a business where the coin-
operated amusement machines are available for commercial use is subject to sales or use tax.

Supplies such as tokensto operate the machines, redemptiontickets, prizes (e.g., toys, stuffed
animals, etc.), and balls and bats used in coin-operated batting cages are subject to sales and
use tax and may not be purchased tax free on a resale certificate.

Digital audio works used in coin-operated jukeboxes are subject to sales and use tax and may
not be purchased tax free on a resale certificate.
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Chapter 16: Telecommunications, Ancillary Services, and
Television Programming

Overview

Tennesseelaw imposes sales tax on the furnishing of intrastate, interstate, and international
telecommunications services, ancillary services, and certain television programming services
(e.g., video programming services, direct-to-home satellite services) for consideration.***In
2004 and 2005 Tennessee adopted the Streamlined Sales and Use Tax Agreement (“SSUTA")
definitions related to telecommunications services and ancillary services. Television
programming and ancillary services are not defined as telecommunications services. Each of
thesetaxable services have special state and/or local tax rates and are reported onthe TV
Programming and Telecommunications Sales and Use Tax Return (also referred to as the
TVTCsales and use tax return).

Telecommunications services and ancillary services are taxableif sourced to this state under
thetelecommunications sourcing sales tax statutes. However, the telecommunications
sourcing statutes do not apply to taxable television programming services.

Telecommunications Services
Telecommunications services are defined as:

[T]he electronictransmission, conveyance, or routing of voice, data, audio, video, or
any otherinformation or signals to a point, or between or among points.
“Telecommunications service” includes such transmission, conveyance, or routingin
which computer processing applications are used to act on the form, code, or
protocol ofthe content for purposes of transmission, conveyance, or routing,
without regard to whether such service is referred to as voice over internet protocol
services or is classified by the federal communications commission as enhanced or
value added.*%®

Telecommunications services include services to transmit, convey, or route signals
regardless of the transmitting technology used (e.g., electrical, electromagnetic, optical,
wireless) and regardless of whetherthe contentisvoice, audio, video, data, or other
information. The definition makesit clear that it is irrelevant whether the
telecommunications serviceis regulated by the Federal Communications Commission orthe
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Tennessee Public Utility Commission, formerly known as the Tennessee Regulatory
Authority.

Telecommunications serviceis broadly defined to include services that are for the primary
purpose of transmission, conveyance, or routing of content regardless of whetherthe
services are considered basic, enhanced, or value-added services.*?®

Telecommunications services do not include:*%”

Dataprocessing and information services that allow datato be generated, acquired,
stored, processed, or retrieved and delivered by electronictransmissionto a
purchaser, where such purchaser's primary purpose for the underlying transaction is
the processed data or information.

Installation or maintenance of wiring or equipment on a customer’s premises.
Tangible personal property.

Advertisingincluding, but not limited to, directory advertising.

Billing and collection services provided to third parties.

Internet access service.

Radio and television audio and video programming services, regardless of the
medium, including the furnishing of transmission, conveyance, and routing of such
services by the programming service provider.Radio and television audio and video
programming services shall include but are not limited to cable services (47 U.S.C. §
522(6)), and audio and video programming services delivered by commercial mobile
radio service providers, as defined in 47 CFR 20.3. Ancillary services.

Digital products delivered electronically, including, but not limited to, computer
software, music, video, reading materials, or ringtones.

When the purchaser’'s primary purposeis to obtain from the seller information that is

electronically delivered, (e.g., check guaranty services, database search services), the service
is not a telecommunication services but is an information service**®. Information services
and data processing services are not subject to sales tax in Tennessee.
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Internet access service*??is not a telecommunications service and is not subject to sales tax
in Tennessee.>%°

Television programming services are not telecommunications services. However, television
programming services provided by a video programming service provider, direct-to-home
satellite service provider or through online streaming services are subject to sales tax.

Ancillary services are not telecommunications services. However, sales tax is separately
imposed on ancillary services.>""

Sales of digital products are not sales of telecommunications services. However, tax is
separately imposed on sales of computer software and specified digital products (i.e., music,
video, reading material and ringtones). See Chapter 12: Computer Software and Chapter 13:
Specified Digital Products for detailed discussions ofthe topics.

1. Telephone Services

Telephone services are taxable telecommunications services, regardless of whether the
services are providedvialand line, wireless, or similar technologies. Taxable telephone
services includelocal, long-distance, wireless (i.e., fixed and mobile)*°?, air-to-ground
radiotelephoneservice (i.e., radio telecommunications services in aircrafts), voice over
internet protocol (“VOIP"), 800 service (i.e., services designated as toll-free)*>°3, and 900
service®%4, The following are examples of charges made to customersthat are part of the
gross charge for telephone services. These charges are subject to sales tax if the telephone
services are subject to sales tax, regardless of whether such charges are separately itemized:

= Federal access charges

= Connection, disconnection, and reconnection charges
= Federal universalservice fees

= |ocaltelephone number portability charges

= Charges for establishing new service

= Minimum charges

=  Telecommunication nonrecurring charges>°°
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Coin-Operated Telephone Services
Coin-operated telephone service is specifically exempt from sales tax.

2. Wireless Telecommunications Services

Fixed wireless service (i.e., radio communications between fixed points) and mobile wireless
services (i.e., origination and/or termination transmission points are not fixed) are
telecommunications services subject to sales tax. Examplesinclude mobile telephone
services, paging, and beeper services*°¢, mobile radio services, and air-to-ground
radiotelephone services. Wireless telecommunications services include transmission services
for voice, as well as transmissions of other types of content, including data orvideo, (e.g., via
text messaging).

3. Prepaid Calling Services

“Prepaid calling service” meansthe right to access exclusively telecommunications services
that must be paid for in advance and that enable the origination of calls using an access
number or authorization code, whether manually or electronically dialed, and thatis sold in
predetermined units or dollars of which the number declines with use in a known
amount.>®’

“Prepaid wireless calling service” means a telecommunications service that provides the right
to utilize mobile wireless services, as well as other non-telecommunications services,
including the download of digital products delivered electronically and content and ancillary
services that must be paid for in advance thatis sold in predetermined unitsordollars of
which the number declines with use in a known amount.>°®

Sales of prepaid telephone cards, long distance calling cards, prepaid wireless cards,
authorization codes, and recharge of service are sales of telecommunicationservices subject
totax at the general state tax rate of 7% plus the applicable local tax rate.>% The sales of
these services are subject to the sales tax at the time of the sale of the card or authorization
codes or upon recharge of the service. Retailers must collect tax at the time of the sale of the
prepaid calling card orauthorization code in Tennessee. No additional tax is due whenthe
card is used or when the authorization code accesses or receives the telecommunication
service. The special state and/or local tax rates applicable to othertelecommunication
services do not apply to prepaid calling services.
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Sales for Resale

Dealers of prepaid telephone cards and authorization codes may purchasethe
telecommunication services forresale. Because the sale of the prepaid cards and
authorization codes are sales of telecommunication services, dealers of prepaid telephone
cards may purchasethe telecommunication services associated with the cards on a resale
certificate

4. Enhanced Telecommunications Services

The terms“basic” and “enhanced” are used in Federal Communications Commission (FCC)
regulationsto distinguish between “basic” telecommunications services provided by
regulated providers and “enhanced” (also referred to as value-added) telecommunications
services provided by unregulated providers. Enhanced services combine basic
telecommunications services with computer processing applications that act on the form,
code, or protocol of the content for purposes of transmission, conveyance, or routing ofthe
content.Services that are for the purpose of transmitting, conveying, orrouting a
subscriber’s data or information between oramong termination pointsisa
telecommunications service thatis subject to tax. Enhanced services are taxablein
Tennessee at the same tax rates as othertelecommunications services even though they
may not be regulated by the Federal Communications Commission (FCC). Examplesinclude
voice overinternet protocol (VOIP) and electronic data interchange (e.g., electronically
communicating information traditionally done via paper such as invoices and purchase
orders>'9),

“Value-added non-voice dataservices” are services in which computer processing
applicationsare used to act on the form, content, code, or protocol ofthe information or
data. For purposes of example, such value-added non-voice servicesinclude but are not
limited to use of network protocols, encryption services, device management, security
authentication, and datamonitoring. Where telecommunications service providers make
separate charges for value added non-voice data services from the basic transmission
services provided, the value-added non-voice data services are telecommunications services
and are part of the sales price of enhanced telecommunications services. Even if separately
itemized thevalue-added non-voice data services are subject to sales tax in the same
manner as the transmission services provided.
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5. Private Communication Services

Private communication services are telecommunication services that entitle the customerto
exclusive or priority use of a communications channel or group of channels between or
among channeltermination points, regardless of theway the channels are connected and
includes any switching capability, extension lines, stations, and any other associated services
that are provided in connection with the use of such channels.*"

Private communications services are subject to Tennessee sales tax based on thelocation of
customer channeltermination points. A customer channel termination point is the location
where the customer eitherinputs or receives the communications.

= Charges for serviceswhere all the customer channeltermination pointsarein
Tennesseeare intrastate and subject to tax at the 7% state rate and the 2.5% local
rate, regardless of thelocal tax rate levied by thelocal jurisdiction.

= Aseparately itemized service charge for a communications channel between two
customer channeltermination points, one of which is located outside Tennessee, is
an interstate orinternational services. Fifty percent of the separately itemized charge
for the communications channelis subject to sales tax in Tennessee at the staterate
of 7.5% and is exempt from local tax, assuming the service is sold to a business.

= Service chargesfor communications channels with customer channeltermination
pointsin multiple states, when the service charges are not separately itemized, are
interstate orinternational services. The nonitemized charge shall be prorated based
onthe number of customer channeltermination pointsin Tennessee and the
prorated chargeis subject to Tennessee sales tax at the staterate of 7.5% and is
exempt from local tax, assuming such services are sold to businesses.

Private Communication Network Services

Private communication network services are telecommunication services that interconnect
computers and otherdevicesto transmit, convey, and route voice, dataand/orvideo
between and among channel terminations points. Local area network (LAN) private
communication services interconnect computers and other devices in a specific geographic
area such as a business location or metropolitan area. Wide area network (WAN) private
communications servicesinterconnect multiple LANs to awide geographicarea such as a
company headquartersto branch offices, retail locations and other facilities. A virtual private
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network (VPN) may be built within a public switched network orinternet backbone or both,
with wireline and/or wireless technologies through the use of software, network protocols,
firewalls, encryption, authentication (i.e., value added non-voice services) and equipment
such as network routers, network switches, modems, bridges, etc. Dedicated access lines
may be used to connect customers'locations orsitestoa WAN or VPN. Such access lines are
also taxable private communication services. Private communication network services (e.g.,
LAN, WAN, VPN, etc.) are taxable regardless of whether the provideris regulated as a
telecommunications provider and regardless of whether the network is constructed using
internet protocol, framerelay, or other types of protocol.

Private Communications for a Headquarters Computer or Telecommunications Center

Private communication services utilized by a taxpayer that has qualified for the
headquarters tax credit, or by an affiliate>'? of such taxpayer, to communicate with a
computer center or telecommunications center located in Tennessee is exempt from sales
tax. The taxpayer must apply to the Department for authorization to make such purchases
tax-exempt.>'* Ataxpayer will qualify for the headquarters tax credit if it meets the following
criteria:

= |t constructs, expands, orremodels a headquartersfacility in Tennessee;
= Hasa minimum capitalinvestment of at least $10,000,000 dollars; and

= (Creates atleast 100 new, full-time employee jobs.

To claim the headquarters private communication services exemption, qualified purchasers
must provide a copy of the authorization issued by the Department, or a fully completed
Streamlined Sales Tax Certificate of Exemption to each dealer from which itintends to make
exempt purchases.>'

If the private communication services are not utilized in accordance with the criteria
discussed above, thenthe purchaser is liable for tax at a rate applicable to theretail sale of

the private communication service.

Fora full discussion of the headquarters tax credit, see Chapter 20 of this manual.
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6. Telecommunications Service Tax Rates

The telecommunications services discussed above are subject to sales tax at different rates,
based on whethertheservices are intrastate, interstate, orinternational.

Intrastate Telecommunication Services

“Intrastate,”means atelecommunications service that originates and terminatesin the same
United States state, territory, or possession.>'?

Intrastate telecommunications services rates:
= State-7%

= Local-2.5%">"®
Interstate Telecommunication Services

“Interstate,” means a telecommunications service that originatesin one United States state,
territory, or possession, and terminatesin a different United States state, territory, or
possession.>'’

= [nterstate Business Rates:
o State-7.5%
o Local-0%">"®
= Interstate Residential Rates:
o State-7%
o Local-1.5%>"

International Telecommunication Services

“International,” means atelecommunications service that originates orterminatesinthe
United States, and terminates or originates outside the United States, respectively.>2°

= [nternational Business Rates:

o State-7.5%
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o Local-0%>?"
= |nternational Residential Rates:
o State-7%

o Local- 1.5%5%?

Telecommunications Credits and Exemptions

1. Hotels, Motels, Colleges, Universities, and Hospitals

Tenn. Code Ann. 8 67-6-507(h) allows hotels, motels, colleges, universities, and hospitalsa
credit for any sales tax paid to a vendor for telecommunication services when those services
are resold as such, and sales tax s collected on theresale. A hotel, motel, college, university,
or hospital may not purchase telecommunication services on aresale certificate.

Hotels, motels, colleges, universities, and hospitals must collect sales tax on sales of
intrastate, interstate, and international telecommunications to guests, students and patients
using theresidential telecommunications state and local tax rates.

= |ntrastatetelecommunicationstax rates- 7% stateand 2.5% local

= |nterstateand internationaltelecommunicationstax rates - 7% state and 1.5% local

Hotels, motels, and for-profit colleges, universities, and hospitals will pay tax to service
providers on purchases of telecommunications services at the business telecommunications
tax rates.

= [ntrastatetelecommunicationstax rates- 7% stateand 2.5% local

= [nterstate andinternationaltelecommunicationstax rates-7.5% state and 0% local

The hotel, motel, college, university, or hospital must have accuraterecords indicating the
telecommunication services that are resold and which portion of the telecommunication
services purchased are used by the taxpayer and which portion are resold.

Forexample, a purchase invoice shows a long-distance call billed on a per-call basis with the
tax paid to thetelecommunicationsvendor. Asales invoice shows a guest'sroomwas
charged for that same long-distance call and tax was collected. In this case the hotel's
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records show it may take a credit onits sales and use tax return for the sales tax paid toits
vendoronthelong-distancecall. If unable to trace the telecommunication services sold and
correspondingtax collected to the taxpayer's original purchase showing tax was paid onthe
purchase of the telecommunications service, the tax credit may be denied.

2. Headquarters Taxpayer Sales of Telecommunications to Affiliates

Sales of telecommunications services between affiliates, when one of the entitiesthatis a

member of the affiliated group has qualified for the headquarters tax credit, are not subject
to sales tax.The entity thatis part of the affiliated group that purchasesthe
telecommunications services from avendorthat is not a member of the affiliated group is
deemed the user and consumer of such services and should pay any applicable Tennessee
sales tax on its purchases of telecommunications services.>>*

3. ATM and Wire Transfer Services

The seller of automaticteller machine (ATM) servicesis deemed the user and consumer of
telecommunications services necessary to deliverthe ATM service. Also, the seller of wire
transfer or other similar services is deemed the user and consumer of telecommunications
services necessary to deliver the wire transfer service.

4. Telecommunications Used in Operation of Qualified Call Center

There is a sales tax exemption forthe purchase of interstate and international
telecommunications services used in the operation of a call center.>**

A call centeris a single location that uses telecormmunications services in customer
services, soliciting sales, reactivating dormant accounts, conducting surveys or research,
fundraising, collection of receivables, receiving reservations, receiving orders, or taking
orders. The call center must have at least 250 employee jobs engaged primarily in call
center activities.

Before making exempt purchases, the taxpayer must submit an application, the application
must be approved by the Department, and the taxpayer must beissued a Call Center
Exemption Certificate.

5. Access to the Local Exchange Area and Landline Network

Local exchange carriers’®?> telecommunications chargesto interexchange carriers*2® and
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long-distance resellers®? for providing access to the local exchange area is exempt from
sales tax.

Local exchange carriers’ telecommunications charges to cellular telephone companies for
interconnection to thelandline network is exempt from sales tax.

Charges made between local exchange and interexchange carriers for use of intercompany
facilities pursuant to shared network arrangements is exempt from sales and use tax.

6. Sales for Resale

Telecommunications services purchased for subsequent resale by a purchaser or to be
used as a component part ofanother telecommunication service may be purchased tax-
exempt using a resale certificate. In addition, telecommunications services purchased by an
internet access providerto provide internet access service to subscribers may be
purchased tax-exempt using aresale certificate.>*®

Ancillary Services

Ancillary services are “services associated with, or incidental to, the provision of
telecommunications services.” Ancillary servicesinclude, but are not limited to, detailed
telecommunications billing,>2° directory assistance,>*° vertical services,>*' voice mail
services*3? and conference bridging services (i.e., audio and video teleconferencing
services).>33 Vertical servicesinclude such services as call waiting, call forwarding and
conference calling.>** Ancillary services are subject to a 7% statetax rate and a 2.5%
standard local tax rate.>*®

= Detailed telecommunications billing service - service of separately stating
information pertaining to individual calls on a customer’s billing statement.

= Directory assistance - service of providing telephone numberinformation, and
address information.

= Verticalservice - service offered in connection with one or more telecommunications
services that offers advanced calling features that allow customers to identify callers
and to manage multiple calls and call connections, including conference bridging
services.
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= Voicemail service - servicethat enables the customerto store, send, or receive
recorded messages. Voice mail service does not any vertical services that the
customer may be required to have to utilize the voice mail service.

= Conference bridging service - service that links two or more participants of an audio
or video conference call and may include the provision of a telephone number.
Conference bridging service does not include the telecommunications services used
to reach the conference bridge.

Ancillary services are taxed at the same local tax rate as intrastate telecommunications
services and is reported on Schedule B, Line 7 of the TV Programming and
Telecommunications Sales and Use Tax Return with intrastate telecommunications.

Sourcing Sales of Telecommunications and Ancillary Services

1. General Telecommunications Services Sourcing

Generally, telecommunications services, except for the services listed below, are sourced to
Tennessee and subject to Tennessee sales tax if:

= The telecommunications services are billed on a call-by-call basis and either originate
or terminatein Tennessee and are charged to a service address in Tennessee;>*¢ or

= The telecommunications services are not billed on a call-by-call basis but are billed to
a customer's place of “primary use,” which is in Tennessee.>3’
Call-by-call Basis

Services billed on a call-by-call basis mean any method of charging for telecommunications
services wherethe price is measured by individual calls. Telecommunications services that
are not billed on a call-by-call basis include billings for a fixed or flat monthly amount and
the customeris entitled to make an unlimited number of calls.

Service Address

Service address®*® means the location of the telecommunications equipment from which the
call originates or terminates and to which the call is charged.
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Place of Primary Use

Place of primary use®** meansthe street address where the customer's use of the service
primarily occurs, which is either the residential address or primary business address of the
customer.

2. Sourcing Mobile Telecommunications Service

Mobile telecommunications services other than air-to-groundradiotelephone services are
sourced to Tennessee and subject to Tennessee sales tax if the customer’s place of primary
use is in Tennessee as required by the Mobile Telecommunications Sourcing Act (4U.S.C. §§
116-126).>*° Inthe case of mobile wireless services, place of primary use must be withinthe
licensed service area of the home service provider.

3. Sourcing Post-paid Calling Service

Post-paid calling services**' are telecommunication services paid for using a credit or debit
card or charged to a telephone number not associated with the origination or termination of
thetelecommunication service call and are sourced to the origination point ofthe
telecommunication signal as first identified by the seller's telecommunications system or
information received by the seller from its service provider.>*

4. Sourcing Private Communication Service

Private communications services are sourced to Tennessee based on thelocation of
customer channeltermination pointslocated in this state. A customer channeltermination
pointis thelocation where the customer either inputs or receives the communications.>*?
See Private Communication Service section for more details about sourcing this service.

5. Ancillary Service

Ancillary services are subject to Tennessee tax when sourced to the customer’s place of
primary use whichis in Tennessee.>**

Emergency Communications 911 Surcharge

The 911 surchargeis a fee imposed on subscribers of telecommunications services for the
provision of 911 emergency communications services provided by emergency
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communication districts and the Tennessee Emergency Communications Board. The 911
surcharge fundsthe statewide 911 emergency communications services.

BeginningJanuary 1, 2021, the 911 surcharge is $1.50. The 911 surcharge was previously
$1.16. The 911 surcharge is the same for prepaid wireless calling services (prepaid wireless
phone cards, recharge of service, authorization codes and prepaid cell phonesor other
prepaid wireless devices preloaded with airtime minutes) and monthly communication
services (wireline and non-prepaid wireless telecommunications services). However, the 911
surcharge does not apply to prepaid long distance calling cards.

911 surcharge appearing on telephonebills or charged by retailers when selling a prepaid
wireless calling card or prepaid cellular phoneis not part of the sales price of the
telecommunications services or ofthe prepaid wireless calling card, phone, or authorization
codepursuantto Tenn. CodeAnn. § 7-86-117 and is not subject to tax.

1. Collecting the 911 Surcharge

Telecommunications service providers must collect a911 surchargein theamount of $1.50
from subscribers of monthly communication services ifthe monthly charge forthe
communication serviceis $5 or more. If a service provider collects the charge for the services
ona less than monthly basis (e.g., annually), the 911 surcharge still must be collected for
each month or partial month to which the services apply. If morethan one separately priced
monthly communications serviceis sold, each service is subject tothe 911 surcharge. A
single subscriber of monthly communicationservices may not be charged more than 200
surcharges per month for a single building with a single fixed address.

Retailers collect the 911 surcharge in theamount of $1.50 from purchasers at the time of the
sale of a prepaid wireless calling service (e.g., card or phone)if the price of the prepaid
wireless calling serviceis $10 or more. If more than one separately priced prepaid wireless
calling item is sold, each item is subject to the 911 surcharge.

The 911 surcharge must be separately stated on theinvoice, receipt or other sales document
givento the purchaser. Purchasers of both prepaid wireless calling services and monthly
communications services arerequired to pay the 911 surcharge evenif the purchaseris a
nonprofit organization or governmental agency that is exempt from paying sales and use
tax.
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Resale Certificates

Areseller may provide a sales and use tax resale certificate to purchase communications
services for resale without payingthe 911 surcharge, as long as the reseller collectsthe911
surcharge fromits customers.

2. Uncollected 911 Surcharges

911 surcharge audits are conducted by the Department of Revenue and whenever possible
coincide with audits of sales and usetax. If unreported and/oruncollected 911 surcharges
are discovered in an audit, separate schedules from sales and use tax are prepared for the
unpaid 911 surcharges. A separate notice of proposed assessment is issued for a 911
surcharge audit. Unpaid 911 surcharges are subject to penalty and interest.

3. Administrative Fee

A retailer of the monthly communications services or prepaid wireless calling services is
permitted to retain a 2% administrative fee only when the retailer actually collects and
remits the 911 surcharge. Therefore, if the Department collects the surcharge pursuant to
an audit, thentheretailer is not entitled to any part of the administrative fee.

4. Statute of Limitations

The statute of limitations for makinga 911 surcharge assessment applies in the same
manner as for sales and use tax. Inthe event ofan audit, a separate completed agreement
to extend the statute of limitations for the 911 surcharge audit is needed.

Formore information onthe 911 surcharge, see Important Notices 20-18, 17-05, and 15-02.

Television Programming Services

Tennesseelaw imposes sales tax on sales of subscriptionsto, access to and use of television
programming services provided by video programming service providers and direct-to-home
satellite service providersthat are comparable to broadcast television programming. The
programming services also include the pay-per-view or on-demand audio orvideo
programmingservices provided by a video programming service provider and direct-to-
home satellite service provider. Sales of subscriptions to and access to electronically
transferred or accessed (e.g., online streaming) of television programmingis also subject to
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sales tax. Each of the taxable television programming services are subject special state
and/orlocal tax rates.

1. Video Programming Services

Tennessee law imposes sales tax on fees for subscription to, access to, or use of television
services provided by a provider of video programming services.>** Video programming service
is defined as programming provided by or comparableto programming provided by a
television broadcast station and includes:

= Authorized cabletelevision providers
= Wireless cable television providers

= Video services provided through wireline facilities located at least in part in the
public rights-of-way, commonly known as broadband television.>4¢

Video programmingservices do notinclude:
= Direct-to-homesatellite services
= Specified digital products
= Video services provided incidental to the provision of internet access
= Audio or video services provided by acommercial mobile service provider.>4’

There is an exemption for the first $15.00 of each subscriber's monthly fee for television
programming services provided by a video programming service provider.>*® Bulk
subscribers must pay sales tax onthe monthly feein excess of $15.00 for the video
programming services, even if the bulk subscriber establishes separate accounts foreach
unitin a multiple-unit dwelling. Bulk subscribers are personswho contract with a video
programming service providerto receive video programming services for multiple viewing
units.>*?

= This applies to apartment complexes, residential communities, hotels, motels, for-
profit hospitals, etc. Occupants that separately contract with video programming
service providers are entitled to an exemption for thefirst $15.00 of the monthly
charge for the services.>*°
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The application ofthe state and local tax rates to the monthly fees for video programming
services is somewhat complex.

Applicationof Tax to the Monthly Fee for Video Programming Services:
= $0-$15.00 - exempt from state and local tax;
= $15.01 - $27.50 - statetax 8.25% and local tax 0%; and
= Above $27.50 - statetax 7% and applicable local tax rates.>’

Home Communication Terminals

Video programming service providers may purchase without tax home communication
terminals (e.g., cable boxes), remote control devices and other similar customer premises
equipment used to provide video programming services that will be sold or leased to
subscribers.>>2

2. Direct-to-Home Satellite Services

Tennesseelaw imposes sales tax on fees for subscription to, access to, or use of television
programming services delivered by a provider of direct-to-home satellite service.>>?

While “direct-to-home satellite services” are not defined in Tennessee law, the Federal
Telecommunications Act of 1996 defines the service to mean “only programming
transmitted or broadcast by satellite directly to the subscribers’ premises without the use of
ground receiving or distribution equipment, except at the subscribers’ premises or in the
uplink process to the satellite.”

The federal act prohibits local taxation on fees for the direct-to-home satellite service. The
federal local tax prohibition does not apply to sales or leases of subscriber equipment or
othertangible personal property (e.g., satellite dish, receiver, and remote control).>>*

Monthly fees for direct-to-home satellite services are subject to a state sales tax rate of
8.25%. There is no monthly $15 exemption for direct-to-home satellite services.

3. Streaming Television Programming Services

Tennesseelaw imposes sales tax on sales of subscription to, access to and use of
electronically transferred or accessed (e.g., streamingvia the internet) television
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programming services. Such television programming services are specified digital
products>*> and more specifically digital audio-visual works.>>¢

Specified digital products are taxed at the general state tax rate currently 7% and a special
local tax rate of 2.5%, instead of the local tax rate in effect in a county or municipality. There
is no monthly $15 exemption for digital audio-visual works.

While other television programming services must be reported on the TVTCsales and use
tax return, sales of specified digital products may be reported on either theregular sales and
use taxreturnor on theTVTCsales and use tax return.

4. Hotels, Motels, and Other Lodging Service Providers

Hotels, motels, and otherlodging service providers may not use a resale certificate to
purchase without tax television programming services fromvideo programming service
providers and direct-to-home satellite service providers that are provided free to guests.
Sales of pay-per-view movies and pay-per-use electronic games to a guest of a hotel, motel
and otherlodging service are subject to sales tax as an amusement, pursuantto Tenn. Code
Ann. 8 67-6-212 and taxed at the general state tax rate currently 7% and the applicable local
tax rate in effect in the county or municipality where thelodging business is located.

Registration and Filing

All businesses including providers of telecommunications services, video programming
services and direct-to-home satellite services must register each business/ store locationin
Tennessee for sales and use tax. Each location profileis assigned a 10-digit locationID and a
city or county situs code with the corresponding applicable local tax rate for the physical
locationin Tennessee. For sales from out-of-stateinto Tennessee, ataxpayer must have one
out-of-statelocation profile ID (usually registered with an out-of-state corporate
headquarters address) that is assigned an out-of-state situs code (9900).°>” The taxpayer
must apply the specific local sales tax rate in effect for the city or county jurisdictioninto
which the sale is shipped or delivered. Sales of tangible personal property, most taxable
services, amusements, and taxable digital products are reported on the State and Local Sales

and UseTax Return (Form SLS 450). However, as a result of special state and local tax rates,
sales of telecommunications services, video programming services, and direct-to-home
satellite services must be reported onthe TV Programming and Telecommunications Sales
and UseTax Return (Form SLS458) (TVTC).
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1. Telecommunications Service Providers Filing

A telecommunications provider must report sales of tangible personal property (e.g., cell
phones and accessories) made from each business/ store location usingthe SLS 450 sales
and usetax return. Detailed tax filing information must be included for each store/ business
locationID and one out-of-state location ID for reporting sales into Tennessee and
purchasesimported for use in Tennessee that are shipped to or delivered to a Tennessee
address.

A telecommunications provider must registerto file one TVTCSLS 458 sales and use tax
returnto report sales of telecommunications and ancillary services for the entire stateand
toreport 911 surcharge collections. Detailed reporting of local tax by jurisdiction for sales
into Tennessee is not available on Schedule B of the TVTCSLS 458 sales and use tax return.
Sales of other productsinto Tennesseeis reported using a SLS 450 sales and use tax return.

2. Video Programming Service Providers Filing

Avideo programming services provider making sales of video programming services (i.e.,
cable, wireless cable, and broadband television services) from business locations in this state
must register each locationto report the sales using the TVTC SLS 458 sales and use tax
return. Each location account is assigned a city or county situs code with the corresponding
applicable local tax rate for the businesslocation. The monthly charge for video
programming services above $27.50 is subject to the applicable local tax rate for that
businesslocation. Sales or leases of tangible personal property (e.g., home communication
terminals and remote controls) made from the same businesslocation and purchases
imported for use at the same business location is also reported under the account for that
location usingthe TVTCSLS 458 sales and use tax return.

Forsales of video programming services provided from outside Tennessee, the sales are
sourced to the customer’s service address. A video programming services provider making
sales of video programming services and sales of tangible personal property to Tennessee
customers from outside Tennessee must register to file a TVTC SLS 458 sales and use tax
return for each city and unincorporated area ofa county in which thevideo programming
services are provided to a customer’s service address.

When a video programming service provider also makes sales of telecommunication
services, the provider may register tofile a separate TVTC SLS 458 sales and use tax return to
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report sales of telecommunications and ancillary services for the entire state and to report
the 911 surcharge collections.

3. Direct-to-home Satellite Service Providers Filing

A direct-to-home satellite service provider is required to register for one TVTC sales tax
accountto report sales for the entire state of direct-to-home satellite services using the TVTC
SLS 458 sales and use tax return. Direct-to-home satellite services are not subject to local
tax.

The service provider must also register to file using the SLS450 sales and use tax returnto
reportthesales or lease of tangible personal property (e.g., satellite dish, receiver, remote
control) from out-of-state that are shipped to or delivered to a customer’s address. Detailed
reporting of local tax by jurisdiction for sales into Tennessee is not available on Schedule B
of the TVTC SLS 458 sales and use tax return.

Bundled TransactionsInvolving Services

Tennesseelaw specifically addresses the taxation of bundled transactionsinvolvinginternet
access, telecommunications services, ancillary services, internet access, and audio or video
programming services such as cable, wireless cable, broadband television programming or
direct-to-home satellite television programming services.>*® >>° These bundled transaction
procedures do not apply to transactions where othertypes of services ortangible personal
property arealso included in the bundled sale of services.

1. Bundled Transaction
A“bundled transaction” istheretail sale of two or more services, where:

®  The services are otherwise distinct and identifiable; and
= The services are sold for one non-itemized price.

The sale of any services in which the sales price varies or is negotiable, based onthe
selection by the purchaser of the services included in the transaction, isnot a bundled
transaction. Forexample:

= Atelephonecompany sells at retail a package of services for oneflat monthly
amount of $50. The deal includes local telephone service, internet access, and four
ancillary services: call waiting, caller identification, call forwarding, and voice mail
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services. The purchaser cannot pick or choose amongthe different services that are
to be included in the bundle. Thus, thisis a bundled transaction. This transactionis
for a retail sale of morethan one distinct service where the sales price of each of the
services was not itemized eitherin the invoice given to the purchaser or in the
pricing of the services provided to the purchaser.

2. Calculation of Tax

Methods for billing and pricing services to customers continueto change as retailers
continueto expand thetypes ofservices they provide to customers. While internet access is
not subject to sales tax, ancillary and telecommunications services are subject to different
stateand local tax rates from the rates that apply to cable, wireless cable, broadband
television programming and direct-to-home satellite television services. To prevent retailers
of these services from being required to collect, and the consumer from paying, more tax
than might otherwise have been due because the retailer packaged certain services together
for a special price, thefollowing procedures are provided for determining the proper
taxation for transactions involving telecommunications services, internet access, ancillary
services, and audio and video programming services such as cable, wireless cable,
broadband television programming and direct-to-home satellite television services.

Bundle of Taxable and Non-Taxable Communication Services

If thebundled transaction is for taxable telecommunications, ancillary and video
programmingservices and non-taxableinternet access, tax will be calculated using thetotal
price for the bundled services, unless the seller can document fromtheseller's booksand
records the portion ofthe sales price that is for the non-taxableinternet access.

Sellers, who as a part of theirregular business practices account separately in their books
and records for the sales of the different services in a bundle, should collect tax only onthe
sales price apportioned to thetaxable servicesin the bundled transaction. Sellers must use a
reasonable method of apportionment. Sellers that do not separately account for bundled
services in theirbooks and records must collect tax on the single, non-itemized price.

Bundle of Communication Services Taxed at Different Tax Rates

If the bundled transaction s for the purchase of telecommunications, ancillary and video
programming services that are subject to different state or local tax rates,*®° tax will be
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calculated using the total price at the higher combined state and local tax rate, unlessthe
seller can document from the seller's books and records the portion of the sales price
subjecttothe lowertax rates. Forexample:

= A mobile telephone company sells at retail to residential customers a bundle of
services for a $45 flat monthly amount. The deal includes a total of 700 minutes for
bothintrastate and interstate calls, and voice mail services. The company accounts
for thesales of each of these products separately inits books and records in the
following manner: intrastate sales - $20; interstate sales - $20; voice mail services -
$5. Tax should be calculated on the apportioned price of the bundled transactionin
thefollowing manner:

Service Tax Base Tax Tax

Rate
$20 9.5% 0
=7 190
Residential interstate $20 8.5% $
1.70
Ancillary-voicemail
$5 9.5%
0.48
Total Tax Due $
4.08

If thebundled services are not accounted forin the seller's books and records separately, tax
must be calculated on the single, non-itemized price ($45) at the higher tax rate measured by
combiningthe state and local tax rates together. The tax due in thisexample would be
calculated using the state rate of 7% and local rate of 2.5% since the combination ofthese
rates equalsthe higherrate applicable to one of the servicesincluded in the bundle.

Example 2: A cable television company sells at retail to residential customers abundle of
services for a $100 flat monthly amount. The deal includes assorted cable television
channelsincluding premium channels and internet access. The company accounts forthe
sales of each of these products separately inits books and records in the following manner:

= cable televisionservices - $75
= internetaccess - $25
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Inthis example, tax should be calculated on the apportioned price of the bundled
transactioninthefollowing manner, assumingthe applicable local tax rate is 2.25%:

Service Tax Base Tax Rate Tax

Cable television:
$0 -$15 $0* - -
$15 - $27.50 $12.50 8.25% $1.03
$27.50 - $75 $47.50 9.25% $4.39
Internet access $0* - -
Totaltax due $5.42

*

m
X
)
3
©
~

If the bundled services are not accounted forin the seller's books and records separately, tax
must be calculated on the single, non-itemized price ($100) at the higher tax rate measured
by combining the state and local tax rates together. In this example, the tax duewould be
calculated using the staterate of 7% and local rate of 2.25% since the combination ofthese
rates equals the higher rate applicable to the cable television services included in the
bundle.The totaltax of $9.25 would be due if the services were not accounted for separately
in the seller's books and records.
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Chapter 17: Food

Overview

The retail sale of food and food ingredientsis subject to a state rate of 4%,®" plus the
applicable local tax rate.>®? This reduced sales tax rate applies to items that meet the
statutory definition of “food and food ingredients.”>%3

Food and Food Ingredients
Food andfood ingredients taxed at a reduced rate of 4% are:
= Substances, whetherin liquid, concentrated, solid, frozen, dried, or dehydrated form;
= thatare sold for ingestion or chewing by humans;
= consumed fortheir taste or nutritional value; and
= are notspecifically excluded items.

Items specifically excluded from being classified as food and food ingredients are subject to
thefull staterate of 7% plus the applicable local tax rate. The following are not classified as
food and food ingredients:

= Alcoholicbeverages>**
= Tobacco>*

u Candy566

= Dietary supplements>®’

= Preparedfood®¢®

A Preparedfood, candy, dietary supplements, tobacco, and alcoholic beverages are
taxedatthe full sales taxrateonretail sales.The reducedrate only applies to
“food and foodingredients,” as defined by statute.
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The below subsections further explain which products qualify as food and food ingredients.
The below lists show that similar items may be taxed differently. For example:

1. Qualifying Food and Food Ingredients

Dried fruit with sweetenersis taxed at 7%, whereas dried unsweetened fruit is taxed
at 4%. The key to making the proper classification is understanding the statutory
definitions of food and food ingredients, alcoholic beverages, tobacco, candy, dietary

supplements, and prepared food.

The followingitems qualify for the reduced tax rate on “food or food ingredients” if the seller
does not prepare them:>®°

Baby food
Baking powder
Baking soda

Beverage powders, not dietary

supplements

Biscuit mix

Bottled water(carbonated,
flavored, sweetened, or
unsweetened)

Bouillon cubes

Bread

Butter

Cake mixes

Cakes

Cannedfoods

Cereal

Cheese

Chip dip

Chips (potato, corn, etc.)
Chocolate (unsweetened)
Cocoa powder

Coffee

Condiments(e.g., ketchup,
mustard, mayonnaise)
Cookies

Cookingoils

Dairy products

Eges

Fishand meats

Flavoring extracts

Flour

Food colorings

Frostings

Frozen meals

Fruit (fresh or unsweetened and
dried)

Fruit juices

Gelatin

Granolaand breakfast bars
Gravies and sauces (mixesor
extracts)

Herbs and spices

Honey

Ice (e.g., cubes, crushed)
Ice cream

Jamsand jellies

Luncheon meats
Margarine

Meat extracts

Meat tenderizers
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Nuts (unsweetened or salted)
Olives

Pasta

Pastries

Peanut butter

Pepper

Pickles

Pies

Popcorn

Popsicles

Poultry

Pretzels

Pumpkins

Raisins

Relishes

Salad dressing and mixes
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Salt (granular)

Seasonings

Sherbet

Shortening

Soft drinks

Sugar and sugar substitutes
Sweeteners

Tea (bags, leaves, bottled)
Trail mix

Vegetablejuices

Vegetables (fresh, frozen, dried,
etc.)

Vinegar

Yeast

Yogurt

Items that do not Qualify as Food or Food Ingredients

The followingis a list of itemsthat are not considered food or food ingredients and are taxed

at the 7% rate. This list is not all-inclusive.>”°

Alcoholicbeverages

Baking chips and baking bars
(sweet and unsweetened)

Beer

Breath mints, spray, and strips
Cake decorations
Candy-coated items

Cigarettes and othertobacco
items

Coughdrops

Coughlozenges

Dried fruit with sweeteners
Gum

Herbal supplements

Honey roasted or coated nuts
Marshmallows

Party trays

Vitamins and minerals
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3. Alcoholic Beverages

An alcoholicbeverageis defined for sales and use tax purposes as a beveragethatis
“suitable for human consumption and contains one half of one percent (.5%) or more of
alcohol by volume.” Alcoholic beverages include:

= Beer

= Wine

= Distilled spirits

= Any otherbeverage that containsalcoholand is regulated pursuant to Title 57.°""

Alcoholicbeverages are taxed at the general state sales tax rate of 7%, plus the applicable
local tax rate.

4. Tobacco

Tobacco is defined for sales and use tax purposes as cigarettes, cigars, pipe or chewing
tobacco, and any other item containing tobacco.>’2 Tobacco is taxed at the general state
sales tax rate of 7%, plus the applicable local tax rate.

5. Candy

Candy is taxed at the general state sales tax rate of 7%, plus the applicable local tax rate.
Candy is defined as a preparation of sugar, honey, or other natural or artificial sweeteners in
combination with chocolate, fruit, nuts, or otheringredients or flavoringsin the form of bars,
drops, or pieces. Any preparation containing flour or requiring refrigerationis not
considered candy.>”?

The definition of candy should be used to determineif a product that is commonly thought
of as candy is in fact candy. For example, the definition would be applied wherea personis
tryingto determineif a product is candy taxable at 7% as opposed to a cookie taxable at 4%.

To determineif a product is classified as candy, considerthe following:>"*
= Preparation:

o Candyis a preparation that contains certain ingredients other than flour.
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A preparationis a product thatis made by means of heating, coloring,
molding, or otherwise processing any of theingredients listed in the candy
definition. For example:

- Reducingmaple syrupinto pieces and adding coloring to make
maple candy is a form of preparation.

= Bars, drops, or pieces:

o

= Flour:

Abaris a product thatissold in a square, oblong, or similar form.

Adropis a productthatissold in a round, oval, pear-shaped, or similar
form.

A piece is a portion that has the same make-up as the product as a whole.

- Individualingredients and loose mixtures of items that make up the
product asa whole are not pieces. However, ifthe loose mixture of
different itemsthat make up the product are all individually
considered candy and are sold as one product, the productis
classified as candy.

A product containsflour if the product label specifically lists the word flour
as one of theingredients.

There is no requirement that the flour be grain-based, and it does not
matter what the flour is made from.

= Otheringredientsor flavorings:

o

Otheringredients or flavorings are those that are similar to chocolate, fruits,
or nuts. This includes candy coatings such as carob, vanilla, and yogurt;
flavorings and extracts such as vanilla, maple, mint, and almond; and seeds
and otheritemssimilar to the classes of ingredients or flavorings.

Forexample, thelabeling for a pack of barbeque flavored peanutsindicates
that the product contains peanuts, sugar, and various other ingredients,
including barbeque flavoring. Because the peanuts are a preparation of
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sweeteners, nuts, and barbeque flavoring that are sold in pieces, thelabel
doesnotlist flour as an ingredient, and the nuts do not requirerefrigeration,
thebarbeque flavored peanuts are candy.

Sweeteners:

The term “natural or artificial sweeteners” means an ingredient that adds a
sugary sweetnessto the taste of thefood product and includes, but is not
limited to, corn syrup, dextrose, invert sugar, sucrose, fructose, sucralose,
saccharin, aspartame, stevia, fruit juice concentrates, molasses, evaporated
cane juice, rice syrup, barley malt honey, maltitol, agave, sugar derived from
monk fruit, and artificial sweeteners.

Refrigeration:

o Aproduct“requiresrefrigeration” if it must be refrigerated at the time of
sale or after being opened.

o The product label must indicate that refrigeration is required.

o Aproductthatisotherwise classified as candy is candy evenif the productis
not required to be refrigerated but is sold refrigerated. If an item requires
refrigeration, as stated on thelabel, itis considered food or a food
ingredient and is taxed at the reduced food state tax rate of 4%, plus the
applicable local tax rate.

Bundled:

o Apackaged combination ofindividually wrapped bars, drops, or pieces, with
some considered candy and others considered food and food ingredients, is
a bundled sale and subject to the higher tax rate applied to candy.>’>

@)

@)

Products whoseingredientsarea combination of various unwrapped food
ingredients, some of which are candy and others are food ingredients (e.g.,
breakfast cereals and trail mix with candy pieces), are considered food and
foodingredients and subject to thereduced tax rate.

A packaged combination of various unwrapped pieces, all of which
individually are considered candy, is candy.
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Some examples of items that meet the statutory definition of candy include:

Baking bars (sweet or semi-sweet)
Beer nuts

Breath mints

Cake decorations

Candy bars (noflour listed in
ingredients)

Candy-coated items

Caramel or candy-coated apples
Caramel or candy-coated popcorn
Cereal bars (no flour listed)
Chewinggum

Chocolate chips or other sweet or
semi-sweet baking chips

6. Dietary Supplements

Chocolate-covered nuts or seeds
Chocolate-covered potato chips
Chocolate or carob-covered raisins
Dried fruit with sweeteners

Fruit roll-ups with sweeteners
Glucosetablets>’®

Honey roasted or sweetened nuts
Marshmallows

Peanut brittle

Sugarless candy (no flour listed in
ingredients)

Yogurt-covered raisins or nuts

Dietary supplements are subject to the general state sales and use tax rate of 7%, plusthe
applicable local tax rate. A dietary supplement is a product that:>”’

Contains a vitamin, amineral, an herb or other botanical, an amino acid, a dietary
substance for use by humansto supplement the diet by increasing the total dietary
intake, and/or a concentrate, metabolite, constituent, or extract;

is not represented as conventionalfood, is notintended to be the sole item of a
meal, and generally comesin the form of a tablet, capsule, powder, soft gel, gel cap,

or liquid; and
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is labeled as a dietary supplement, identifiable by the “Supplement Facts”box found
onthe label.>’® See the following example:

Supplement Facts

Serving Size 1 Capsule
|
Amaount Par % Dail
Capsule ““.;r
Calories 20
Calories from Fat 20
Total Fat 2 g 3%
Saturated Fat 0.5 g 3%
Polyunsaturated Fat 1g T
Monounsaturated Fat 05 g f
Vitamin A 4250 IU B85%
Vitamin D 425 IJ 106%
|
Omega-3 tatty acids 0.5 g t

« Porcenl Daily Values are based on a 2,000 calerie diel.

A Dally Valie not established

Ingredients: Cod liver oil, gelatin, water, and
glycerin.

The following are examples of items that are dietary supplements, which are subject to the
general state sales and use tax rate of 7%, plus the applicable local tax rate:>”?

Amino acids = Lecithin
Appetite suppressantsand = Metabolicsupplements
stimulants

Antioxidants

Bee pollen

Enzymes

Garlic capsules
Ginseng

Herbal supplements

Immunesupports

= Vjtaminsand minerals

= Zinclozenges
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7. Prepared Food

Preparedfood is subject to the general state sales and use tax rate of 7%, plus the applicable
local tax rate.>®°

“Prepared food” means:>®'

Foodthatis sold in a heated stateor thatis heated by theseller.

Food where two or more food ingredients are mixed together by the seller for sale as
a single item.

Food sold by, but not prepared by, a seller who also provides eating utensils, such as
plates, knives, forks, spoons, glasses, cups, napkins, or straws.

To be considered prepared food, the legal entity that sells the product at retail must do an
activity in addition to selling the item: heat, mix, or provide utensils. The servingsize or
quantity does not affect the taxability ofa food item. Cold or frozen meals and soups

prepared by the seller that are ready to heat are considered prepared foods. The seller may
prepare theitem wherethe food is sold at anotherlocation. However, if the seller contracts
with anotherlegal entity to preparethe food, thefood is not prepared by theseller and is
taxed at the reduced rate for food, unless the legal entity preparingthefood is an agent of
theseller.

Prepared food includes thefollowing items made or prepared by the seller:

Bakery goods

Coffee or tea

Fruittrays

Ice cream served in cones, as sundaes, or any other such preparation
Party trays

Salad greens mixed by the seller

Ready to eat meats, poultry, orfish (cooked, smoked, or dried, such as summer
sausage, beef or venison sticks, rotisserie chicken, and smoked fish)



TN

'Revenue

= Sandwiches
= Soups, casseroles, or meals sold warm and ready to eat
= Take andbake pizzas
=  Warmed nuts
Preparedfood is not:
= Foodthatis only cut, repackaged, or pasteurized by the seller; or

= Eggs, fish, meat, poultry, and foods containing these raw animal foods requiring
cooking by the consumer as recommended by the U.S. Food and Drug
Administration (FDA)*®? to prevent food borneillnesses.

Forexample:

= Deli meatsor cheeses that are sliced and repackaged for sale to the customeror
potato salad that is not made by the seller and is only repackaged into smaller
containersandsold in thedeli are not prepared food.

= Eggs, fish, meat, poultry, and foods containing these raw animal foods that require
cooking by the consumer are not prepared food. Qualifying foods include:

o Marinated raw meats or seafood; and

o cookiedough containing raw eggs.
Heated Food

Foodsoldin a heated state or food that has been heated by the seller is prepared food
taxable at the 7% rate. Foodissold in a “heated state” if thefood is sold at a temperature
thatis higher than the air temperature ofthe place where it is sold. Additionally, food does
not haveto be sold heated to qualify as prepared food if the seller previously heated the

item.
Examples of heated food include:
= Arotisserie chickenthatis cooked by the seller and then placed in a warmer for sale.

= Nutsheated and sold warm.
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= Cookiesthatare cooked by the seller and sold to the consumer at room
temperature.

= Coffee or tea prepared by the seller.

Foodis not considered heated by the seller if the seller does not actually heat the food, but
theseller provides a means for customersto heat the food themselves. Forexample:

= Aseller offers for sale prepackaged muffinsthat are stored at room temperature,
buttheseller provides a microwave that its customers can use to heat the muffins if
they desire. In this case, the muffinsare not considered to be soldin a heated state
by the seller.

Ingredients Combined by the Seller and Sold as a Single Item

Food may qualify as prepared food if the seller mixes ingredients togetherto createa new
fooditem to sell. Forexample:

= Abakery mixes two or more ingredients to make a cake and bakes and ices the cake
for sale. The requirement is also met if the seller combinestwo or more items and
sells them as oneitem, evenif a new distinct food item is not created.

= Adelicombinesseveral different cheeses and sliced meats along with garnishes to
make a party tray fora single sales price.

Food Sold with Eating Utensils Provided by the Seller

Food may qualify as prepared food, subject to the 7% tax rate, if the food is sold with eating
utensils provided by the seller, even if the seller did not heat the food or mix ingredientsto
create the food. Examples of eating utensilsinclude, but are not limited to, plates, knives,
forks, spoons, glasses, napkins, cups, and straws. A container or packaging used to transport
thefood is not considered a plate.

Box lunches with straws, napkins, plastic forks, and other utensils are considered prepared
food. However, ifthe manufacturer, ratherthan the seller, provides an eating utensil with
thefood, it falls under the definition of food or food ingredients rather than prepared food
and is taxable at the lower food tax rate. For example:

= A manufacturerof tunalunchkitsincludes a napkin and spoonwith theKkit.
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= Aprepackaged container of crackers with spreadable cheese comeswith a
manufacturer-provided plastic cheese spreader.

= Bothoftheaboveitemsare properly taxed as food at the 4% rate rather than
prepared food at the 7% rate.

75% Test - Utensils Deemed Provided by the Seller

Eating utensils, otherthan plates, bowls, glasses, or cups, that are necessary for the
purchaserto receive the product are“provided by the seller” if the seller’s practice is to:

= Physically give or hand the utensils to the purchaser; or

= Maketheutensils, such as napkins or straws, available on the premises (self-service),
butonly if the seller's percentage of food that is otherwise considered prepared food
is greater than 75% of all food sales.

The 75% test is calculated as follows:
= The numeratorincludes all the following and does not include alcoholic beverages:
o Sales of food heated by theseller;
o Sales of foodingredients mixed or combined and sold as a single item; and

o Sales of food where plates, bowls, glasses, or cups are necessary to receive the
food.

= The denominatorincludesallthe following and does notinclude alcoholicbeverages:
o Foodandfoodingredients
o Candy
o Dietary supplements
o Softdrinks
o Preparedfood

If theresulting percentageis greater than 75%, even though the utensils are made available
on countersand not physically given or directly handed to the purchaser, the utensils are
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considered “provided by the seller.” Food sold with eating utensils provided by the seller is
considered prepared food and is taxed at a state rate of 7%.

The 75% test does not apply to items (not otherwise prepared by the seller) that contain four
or moreservings packaged as oneitem sold for a single price. Therefore, any four-or-more
servingsized item does not become prepared food even if the seller meetsthe 75% test.
However, if the seller physically hands utensils to the purchaser with the purchase of such
an item, thenthe itemis considered prepared food. Whenever available, serving sizes will be
determined based on a label on an item sold. If no label is available, a seller will reasonably
determine the number of servings of anitem.

Sellers that physically give or directly hand utensils to the purchaser and do not have
utensils such as napkins or straws available for self-serve out on countersdo not need to
perform the 75% test. These sellers are only required to collect tax at the higher prepared
food taxrate on food that is otherwise prepared by the seller and food sold with utensils
that the seller physically handsto the purchaser.

8. Meal Substitutes and Other Ingestible Items

Meal Substitutes

Meal substitutes are considered food or food ingredients and are taxable at the 4% state
rate and the applicable local rate. Meal substitutes are identifiable by a “Nutrition Facts”box
found on thelabel. See below. Examples of meal substitutesinclude, but are not limited to,
unsweetened breakfast bars, sweetened breakfast bars containing flour, unsweetened dried
fruit snacks, drinks such as Ensure or Boost, pop tarts, and soup mixes.
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Sample label for
Macaroni & Cheese

Nutrition Facts

Serving Size 1 cup (228g)

Eﬂnﬂﬁ Per Container 2

Amount Per !lﬂ'lnl
Calories 250 Calosies from Fat 110

Total Fat 12g
Saturated Fat 3g
Trans Fal 3g

Chelesterol

Sodium 470mg

Total Carbohydrate 315

= p————
[) L I
Lhialdary Fiar Ug

Sugars 59
Protein 50

* Parcant Daily Viloss are based on 2 2,000 calore dat. |
Your Daily Valess may be higher or lower depending on!

Four CHon needs
Calones. 2000 2500

Total Faa Less than G55 -]

a1 Fai Less than 209 Fhy
Criobesbargl Lo than  300mg 30myg
Sodium Leid than  2.400mg  Z400mg
Total Carbohydrats 30y Fhg

Deetmry Fiber 253 g

Other Ingestible Items

As stated, items sold for ingestion or chewing by humans and consumed for their taste or
nutritional value are taxed at a reduced sales tax rate, unless specifically excluded fromthe
definition of food and food ingredients. The following discussion considers the proper
classification of a variety of ingestible items:

=  Coughdropsand lozengeswith a “Drug Facts” box or“active ingredients” labeling

o Over-the-counterdrugs purchased without a prescription are subject to the
7% state sales tax and the applicable local tax rate.>®3
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o Drugsthatare purchased under a prescription are exempt from sales and
use tax. Over-the-counterdrugsthatarepurchasedpursuanttoa prescription
are also exempt fromtax. Inthis case, sellers are cautioned to keep
documentation to support these exempt sales.

Herbal supplements, vitamins, and minerals with a “Supplement Facts” box onthe
label that indicates a dietary supplement

o Dietary supplementsare not considered food or food ingredients for sales
tax purposesand are subject to the standard 7% state sales tax rate, plus the
applicable local sales tax rate.

Spray candy thatis not sold in bars, drops or pieces

o Itis not“candy” forsalestax purposesbecauseit is notsoldin bars, dropsor
pieces

o Taxedas” foodand foodingredient” at a 4% rate
Pixie sticks

o Itis not“candy” forsalestax purposesbecauseit is notsoldin bars, dropsor
pieces

o Taxedas “foodand foodingredient” at a 4% rate
Cotton candy

o Isnot“candy” forsales tax purposes becauseit is not sold in bars, dropsor
pieces

o Ifprepared by theseller is considered prepared food taxable at the 7% rate

o Ifnotprepared by the seller, thereduced rate for food and food ingredients
applies

Breath sprays and breath strips

o Isnotfoodandfood ingredients
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o Taxed as tangible personal property atthe 7% rate unless it is exempt from
sales tax as a drug purchased pursuant to a prescription andthereis a
“Drugs Facts” box or“activeingredients” label

= Bloodglucose tabletsthat are preparations of sweeteners, flavorings and sold in
pieces

o Ifno“DrugFacts” boxor“activeingredients” labeling, they are taxed as candy
at the 7% rate

= Non-alcoholic cocktail mixesand beers
o Taxedas food and food ingredients at a 4% sales tax rate
= Pedialyte oralelectrolyte replacement solutions

o Ifno“DrugsFacts” boxor“activeingredients” labeling and no “Supplement
Facts” box, they aretaxed as food and food ingredients

= Rocksalt
o Isnotclassified as a food or food ingredient

o Taxed as tangible personal property at a rate of 7%

Restaurants

Restaurantsroutinely encounter transactions that may or may not be subject to the sales or
use tax. Many of these common transactions are identified below and categorized based on
their taxing requirement. For more information on marketplace facilitators and delivery
network companies, see Chapter 9 of this manual.
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1. Taxable Transactions
The following charges are subject to the sales or use tax.
Meals Furnished to the Public

Meals sold to the publicare sales of prepared food and are subject to sales tax at therate
imposed on sales of tangible personal property. This applies to meals furnished at a hotel,
drug store, club, resort, or other place at which meals are served to the public.8

Delivery Charges

Delivery charges are included in the sales price and are taxablefor sales tax purposes when
therestaurant deliversthe food.*®> Transportation, shipping, postage, handling, crating, and
packing charges are all taxable.However, separate taxable charges for delivery by a third
party (otherthan therestaurant)arenotincludedin the sales price. For example, charges
from a delivery network company, as discussed in Chapter9 - Marketplace Facilitators, are
not taxable.

Free Meals and Drinks to the Public

If a free meal or drinkis provided to a customer (e.g., free meals to military personnelon
Veterans Day or complimentary coffee to patrons) and no additional purchase is required,
therestaurant must pay usetax on the cost of theingredients, or the items withdrawn from
inventory.

Employee Meals

Meals sold or given to employees are subject to sales tax on the greater of the sales price to
the employee or the cost of the ingredients of the meal.>8¢

Tangible Property Used by the Restaurant (does not accompany the transfer of food or
beverage to the consumer)

Disposableitems used by restaurants, such as aluminum foil, paper towels, toothpicks, toilet
tissue, and other similar items that are used by the restaurant may not be purchased on a
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resale certificate. The restaurantis considered the end user of theseitems and it must pay
sales taxwhen the purchaseis made. In addition, dinnerware, flatware, glassware,
cookware, cooking/serving utensils, tablecloths, cloth napkins, and place mats, may not be
purchased tax exempt on a resale certificate.

= Note:Arestaurantis not considered a manufacturerfor sales and use tax purposes
and therefore, cannot qualify for the industrial machinery exemption.>#’

Mandatory Tips

Tips that are automatically added to the customer's bill or that are not returned to the
persons performing the service are included in the sales price and are subject to sales tax.>®®

Catering, Delivery Charges, and Other Charges

Restaurants catering for parties, weddings, receptions, and other functions should collect
sales tax on food items at the prepared food rate. If catered food is delivered and a delivery
fee is charged to the customer, the delivery charge would be part of the selling price that is
subject to sales oruse tax. Laborand service charges made as part of the sale of catered
food and beverages and other miscellaneous charges such as fuel surcharges or mileage
charges would also be part of the sales price. However, separately stated charges for
servers, setup services, bartenders, valets, etc., are not part of the sales price of the catered
food and are not subject to tax.

Sales of Merchandise

T-shirts, cups/mugs, and other merchandise that a restaurant may offer for sale are subject
tosales tax.Inthe event a restaurant withdraws such items fromits inventory for
promotional purposes or for employee gifts, use tax should be accrued and remitted on the
cost of such items.

Alcoholic Beverage Sales
All sales of alcoholicbeverages are subject to the sales or use tax. The sales price includes all

applicable federal and state taxes, except the liquor-by-the-drink taximposed by Tenn. Code
Ann. § 57-4-301(c).>®
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2. Nontaxable Transactions

The following charges are not subject to the sales or use tax:

Gift Certificates

The sale of a gift certificate is not subject to the sales tax. Sales tax is charged on the item
purchased when the gift certificate is redeemed.

Discounts and Coupons Offered by a Restaurant

These items are notincluded in the sales price and are not subject to tax.>*°

Free Meals and Drinks to the Public when a Purchase is Required

If the customeris required to purchase an item in order to receive the free item (e.g., “buy
oneentrée at theregular price, and receive an entrée of the same or lesser value free” or a
“free drink with the purchase of a burger”), the “free” itemis not subject to use tax. The tax
base is the amount charged for the paid-foritem.

Disposable Supplies

Restaurants may purchase exempt from sales and use tax disposableitems such as
foam/paper plates, plastic/foam cups, paper napkins, paper bibs, plastic eating utensils,
straws, carry out containers or bags, and other similar disposable products that accompany
thetransfer of food and beveragesto the customer. These items that accompany the
transfer of food and beverages by restaurants are either exempt packaging®®' orare
considered part of or incidental to the sale of the food and beverages. Therefore, such
disposable items may be purchased tax exempton a resale certificate. This is true whether the
food and beverages are dine-in or carry-out.
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Nontaxable Tips
Most tips are not subject to tax and are excluded from the sales price of theitem sold.>%2

However, tips automatically added to the customer's bill or tips that are not returned to the
persons performingthe service are included in the sales price.

Catering with Separately Stated Charges for Bartenders, Servers, etc.

Charges for servers, setup services, bartenders, valets, etc., are not subject to taxand are
not part of the sales price of the catered food if separately stated on the invoice.

Convenience Stores

Convenience stores routinely encounter avariety of transactions. The following are some
common transactions categorized based on their taxing requirement.

1. Taxable Transactions
The following charges are subject to the sales or use tax:
= Kerosene
o Sales notdispensed through a“blocked” pump are subject to sales and use
tax unless the sale is to a farmer or exempt entity.“Blocked” meansthe
dispensers have been designed and constructed to prevent delivery directly

from the dispenser into a vehicle fuel supply tank.

o Sales made overthecounterin prepackaged containersare subjectto the
statesales and use tax rate of 7%.

= Prepaid calling cards
o Prepaid calling services and prepaid wireless calling services are taxable®®3 at

thetime of the sale of the calling card or authorization codeto usethe
calling card.>**
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o Retailers must collect a $1.50 prepaid wireless E911 fee>%® from consumers
and report and remit the prepaid wireless E911 fees on their sales and use
tax returns. Separately stated E911 fees are notincluded in the sales price
subject to sales and use tax.>?

= Services associated with service stations

o Tire and tuberepair, replacing partsin motorvehicles, charging batteries,
switchingtires, lubrication, and washing motorvehicles (where the service
providers take custody ofthe vehicle and perform the majority ofthe
washing for the customer), are subject to the sales tax.

o Anytangiblepersonal property used in the performance of services which can
be identified as going to the customer, such as parts, grease, and patches,
may be purchased by the taxpayer on a resale certificate.

o Other types of supplies and equipment used in the performances of the
services that are not passed onto the customer, such as machinery, car

wash soap, and detergents, aresubject to the sales or use tax at thetime the
taxpayer purchases such items.>%’

2. Nontaxable Transactions
The following charges exempt from sales or use tax:
= |Lotteryticketsarenotsubjecttosales and usetax.
= Gasolineis exempt from sales and use tax.>?®
= Kerosenesold at retail through blocked pumpsis exempt from sales and use tax,
regardless of the consumer’s use of the kerosene.>?° “Blocked” meansthe
dispensers have been designed and constructed to prevent delivery directly from

the dispenser into a vehicle fuel supply tank.®°°

o Allsales of kerosene are exempt from local sales and use tax. "
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= Automated carwashesare not subject to sales tax where the customerremains in
custody ofthevehicle and the majority of thewash and related cleaning activities,

such as rinsing, drying, polishing, and vacuuming, are completed by the customer or
automated equipment. Thisis true even if the purchaser accesses the car wash with
a computer access code.®°? See the section on car wash facilities in Chapter 5 of this

manual for more information on car washes.
= However, acar wash is subject to sales tax if the service provider takes custody of
thevehicle at any time or performs the majority ofthe cleaning activities for the
customer. Such activities include rinsing, drying, polishing, and vacuuming.®3
= Moneyorders
3. Tobacco Buydown Payments
A"tobacco buydown agreement” is an agreement between aretailer and a manufacturer or
wholesaler of tobacco. In accordance with the agreement, the retailer receives a specified
amount - the tobacco buydown payment - from the tobacco manufacturer orwholesaler.
This amount may be paid in money, credit, or otherwise and is based on the quantity and unit

price of tobacco sold at retail. The agreement requires the retailer to reduce the sales price of

thetobacco product to the purchaser without requiring the use of a manufacturer's coupon
or redemption certificate.®%*

= The price paid by the customerforthe product is the amount subject to sales tax.
= Sales taxis notdue ontobacco buydown payments received by the retailer.
Grocery Stores

Grocery businesses routinely encounter avariety of transactions. Thefollowing are some
common transactions categorized based on their taxing requirement.

1. Taxable Transactions

The following charges are subject to the sales or use tax:
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Discount and Coupon Amounts Reimbursed by a Third Party

The taxable “sales price” includes any amount a seller receives from a third party as
reimbursementforthe purchaser’s use of a manufacturer's coupon at thetime of the sale.

Withdrawals of Inventory
Items of tangible personal property that are withdrawn from the store’sinventory for use
and for which a resale certificate has been issued to its supplier are subject to tax.Items

purchased for use as premiums or gifts, such as samples given away or door prizes, are
subject to sales oruse tax.5%

2. Nontaxable Transactions
The following charges are not subject to the sales or use tax:
Food Stamps and WIC Vouchers
Food paid for by or through food stamps, food coupons, approved electronic benefits
transfer systems, or any other means approved by the Department of Human Services and
issued by the department or the federal government, and purchases made with a voucher
issued underthe Special Supplemental Food Program for Women, Infants, and Children, are

exempt.°%°

Retailers who receive Supplemental Nutrition Assistance Program (“SNAP”) payments must
reportthose amounts on Form SLS450, Sch. A, Line 3.

Volume Discounts, Cigarette Buydowns, Advertising Incentives Received by Sellers
The sales price subject to tax does not include consideration received by a seller from a third

party onvolume discounts, cigarette buydowns, or advertising incentives. For example, sales
taxis dueon thesales price after applyingtobacco buydown credits.
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Discounts from the Seller

The sales price subject to tax does notinclude seller discounts allowed on items sold where
theseller does not receive reimbursement for the reduction in price givento a customer.
The tax base is the amount paid by the customer.

This applies to discount percentages, buy one/get one free deals, store coupons, and loyalty

discounts(e.g., a customer collects points on purchases that they can later redeem as a
discount or free “purchase” ofanotheritem).

Packaging

Materials used for packaging a product are exempt from the sales or use tax if the product is
sold in the packaging directly to the consumer or if shipping the product without the
packagingis “impracticable” and thereis no separate charge for the packaging. Exempt

packaging may include, butis not limited to, grocery bags, sacks, containers, labels, and
pallets,607 608

Lottery Tickets

Receipts from sales of lottery tickets are not subject to the sales or use tax.
Bad Debt
A grocery store that has remitted sales or use tax on a sale that later becomes a bad debt®%
may recover the amount paid to the state.®'® In this case, sales tax was not actually received
from the consumer because the check presented for payment was not honored. Therefore,
a credit for theamount paid by the storeto the state may be taken as a credit on the sales
tax returnwhen the sale is booked as a bad debt for federal income tax purposes. This
adjustment may be claimed if the following requirements are satisfied:

= The accountinquestionis a bad debt owed to the grocer/taxpayer;

= The baddebt arises from a sale on which the sales tax was paid;

= The grocer wrote off the debt as uncollectible on its books and records; and
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= The groceris eligible to deduct the debt for federal income tax purposes.

If thebad debtis later paid to the dealer, the dealer will report theamount paid and remit
thetax dueon thatamount onthe nextreturnfiling.
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Chapter 18: Exemptions

Tennessee sales and use tax laws provide for numerous exemptions. Tennessee sales and
use tax exemptions can generally be divided into three categories: entity-based exemptions,
product-based exemptions, and use-based exemptions. Some exemptions require the use of
an exemption certificate, and others do not. Perhaps the most common exemption requiring
theuse of a certificate is the sale for resale exemption.

The belowlist includes a very brief description of Tennessee sales and use tax exemptions
available to taxpayers. For more information regarding a specific exemption, please look to
thischapterand the appropriate Tennessee Code sections.

And please note, this list does not create or eliminate any exemptions contained in
Tennessee law. While this list is meant to be comprehensive, it may not contain every
statutory exemption, thus should it only be used as a general reference, not a substitute for

thelaw.
= Sale forresale = Non-profit & educational entities®'
= QOccasionaland isolated sales = Creditunions
= Agricultural products®' (See = Qualified Data Center
Agriculture Manualfor a full = Headquarters computer/telecom
analysis) center
Broadband equipment purchased Telephone cooperatives®'
by internet service provider Health/fitness club

Manufacturer (See Chapter 19 for a
full analysis)

o Industrial machinery

o Energy/water

o Industrial supplies
Material handling equipmentin
warehouse or distribution facility
Watershed districts®'?
Municipal or local utilities, electric
cooperatives, and electric
membership corporations®'?
Research & development

Government exemptions®'®
Foreign missions & diplomats
Commercial marine vessels®'” and
repairs to these vessels®'®
Taxidermists' charges to
customers®’®

Dentists’ chargesto patients®2°
Charges made by optometrists,
opticians, or ophthalmologiststo
their patients fortangible personal
property used in the practice®?'
Component parts of prescription
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eyewear including replacement
parts and industrial materials sold
to and used by a person operating
an opticallaboratoryin
Tennessee®??

Certain natural disaster
claimants®??

Telecommunication services
between affiliates when one of the
entitiesthatis a member of the
affiliated group has qualified for
the headquarterstax credit®*
Interstate orinternational
telecommunications services
provided to businesses operating a
call center

Private communications services
whenthe services are utilized for
communications with acomputer
or telecommunications center
located in this state by a taxpayer
that has qualified for the
headquarters tax credit®%®
Automobileswhensoldtoa
qualifying member of the armed
forces®?®

Automobiles transferred pursuant
to a divorce decree®?’

Gasoline®%®

Motorfueltaxed by the gallon,
pursuantto Title67, Chapter 3, Part
2629

Transfers by dealers in personal
property of motorvehicles used by
common carriers 3°

Detailing services and repair

TN
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services performed on motor
vehicles held for resale by a
licensed motorvehicle dealer or
licensed automobile auction®3'
Certain leased motor vehicles for
insurance proceeds paid on
damage settlements 32

Rental of films to theatersthat pay
taximposed by or in lieu of the tax
imposed by Tenn. Code Ann. § 67-
6-212633

Rental of films, transcriptions, and
recordingsto radio stations and
television stations operating under
a certificate from the Federal
Communications Commission®*
Steam produced by a qualifying
energy or resource recovery
facility ©**

Gas, electricity, fuel, oil, coal, and
otherenergy fuels sold tothe
consumer for residential use®3®
Materials used to line and create
protective coatings on railroad tank
cars and chargesfor installation of
the coatings®3’

Chemicals and supplies used in air
or water pollution controlfacilities
for pollution control purposes®3®
Gun shows sponsored by any
nonprofit organization of gun
collectors®*®

Publicsafety or public works related
goods sold to a nonprofit property
owners association #4°

Tangible personal property,
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computer software, or services that
are necessary to and primarily used
for qualified production®*
Construction machinery transferred
between parent and subsidiary
corporations®4?

Qualified building materials used to
construct, expand, orrenovate
qualified warehouse or distribution
facilities®*?

Industrial materials and explosives
for future processing, manufacturing,
or conversioninto articles of tangible
personal property for resale®**
Used factory-manufactured
structures®4

Productssold to or used by structural
metal fabricators®4®

Rentalfor films, transcriptions, and
recordingsto certain radio stations
Textbooks and workbooks®4’
Newspapers and certain
periodicals®*®

Liquified gas and compressed
natural gas®4°

Parking privileges sold by colleges
and universitiesto studentsat the
school®°

Film, including negatives, usedin
the business of printing or
typesetting®®’

Home communication terminals,
remote control devices, and similar
equipment purchased by avideo
programming service provider for
sale/lease to its subscribers®*?
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United States and Tennessee flags
sold by nonprofit organizations®°3
Packaging®>*

Utility poles, anchors, guys, and
conduits®®>

Blood and plasma®°®
Pharmaceutical samples®’
Qualifying medical equipment and
devices®®®

Prescription drugs®®°

Parts of prescription eyewear
including replacement partssold to
and used by the operator ofan
optical laboratory¢¢°
Demonstrationordisplay
property ¢’

Transfer of preliminary artwork by
an advertising agency to its client 62
Repair services on qualified
tangible personal property thatis
delivered or shipped out of this
state®®?

Certainreplacement goods or
parts©4

Itemslistedin Tenn. Code Ann.§
67-6-393 as exempt for the sales
tax holiday

School meals®®>

Sales paid for with food stamps®©©®
Sales paid for with vouchers from
the Special Supplemental Food
Program for Women, Infants, and
Children®®’

Copies of hospital records sold or
provided pursuant to a lawsuit 8
OEM headquarters company
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vehicles®®?

Coins, currency, and bullion

The use of computer software that
is developed and fabricated by an
affiliated company®7°

The repair of computer software or
any services otherwise taxable that
are rendered by a company foran
affiliated company®”'

Fabrication of computer software
by a person or employeeforthe
person’sown use or
consumption®’?

Access and use of software that
remains in the possession of the
dealer who provides the software
or in the possession of a third party
on behalf of the dealer whenthe
softwareis used solely by a person
or the person’s direct employee for
the purpose of fabricating other
software®”?

Online access to continuing
education courses provided by
certain nonprofits to meet certain
regulatory requirements for
licensed individuals®’
Coin-operated telephone
services®’®

ATM service®’®

Wire transfer or other services
provided by a financial
institution®’’
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Specified digital goods that are not
taxablein their tangible form®’8
Railroad rolling stock or stock of
vessels or barges of fifty tonsor
more of displacement when the
stock or vessels are being
purchased for use in interstate
commerce or outside this state®”?
Property leased by an airport
authority 58

Parts, components, software,
systems, accessories, materials,
equipment, and suppliessold to or
by a large aircraft service facility or
affiliate

Sale of guaranty, warranty, or
service contractsforrepair or
refurbishment services of large
aircrafts, engines, and accessories
by authorized aircraft service
facilities

Replacement, installation, sale, use,
storage, or consumption of parrs,
components, software, systems,
accessories, materials, equipment,
and supplies pursuant to guaranty,
warranty, or service contracts
Aircrafts owned or leased by
commercialinterstate or
international air carriers when used
in interstate commerce

Aircraft used in flight training
program®®’

Tennessee does not accept exemption certificates from other states aside from resale
exemption certificates presented by out-of-state dealers.®®2 However, out-of-state
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purchasers can generally apply for Tennessee exemption certificates. The Department
providesan online lookup toolto verify resale and exemption certificates through TNTAP
under the Information and Inquiries section.

Resale and Sale for Resale

Sales of property and services that are sold to another seller who intends to resell such
property or services, ratherthan use such property or services, are considered “sales for
resale” and are not subject to sales tax. “Resale” means a subsequent, bona fide sale of the
property, services, or taxable item by the purchaser.%® Any sales for resale must, however,
be in strict compliance with rules and regulations promulgated by the Commissioner, such
as Rules 62 and 68.°%*

The sales tax is imposed onretail sales and not on sales for resale. A sale for resale is
treated the same as an exemption from sales tax for administration purposes. When a seller
makes a sale for resale to a purchaser, the seller must obtain a resale exemption certificate
from the purchaserto document the purchaser's claim that the sale was for resale and, thus,
not subject to tax.

Fora transaction to qualify asan exempt sale for resale, the property or services being
purchased must be resold “as such” (the property or services resold by the purchaser must
be the same property or services that it purchased, without any changes madeto the
property or services beforethe resale) or they must become part of a product that the
purchaseris fabricating and selling.®

Airplanes

Taxpayers may claim a purchase of an airplane as a sale for resale. However, these
transactions can be complicated and are very fact specific; thus, it is imperative for taxpayers
to closely followthe law to ensure they remainin strict compliance with the sale for resale
regulations.Fora complete analysis of the application of sales and use tax to purchases of
airplanes, see Chapter 6 of thismanual.

Leased Property

Sales for resale include sales of tangible personal property that will be leased or rented out
by the purchaser.®® In addition, repair and replacement parts that will become a component
part of the leased property may be purchased by the lessor without tax on a resale
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certificate. For a full analysis of how sales and use tax applies to property held for lease or
rent, see Chapter5 of this manual.

1. Sales to Dealer/Lessor

Sales for resale do notinclude the sale of services to a dealer that uses such servicesin its
business of selling, leasing, or renting tangible personal property or computer software.
Services may include cleaning, maintaining, or repairing property that is held as inventory for
sale, lease, or rent by a dealer. The dealer is considered the end user and consumer of the
services. The cleaning, maintenance, and repair services made to leased property purchased
by the dealer or lessor may not be purchased tax exempt on a resale certificate.®®’

Also, a sale of tangible personal property to adealer that uses such property initssales of
services is generally not a sale for resale. Instead, the dealer is considered the end user and
consumer of the property it uses in the performance of its services. This includes property
that the dealer passes onto its customerin the performance of a service for which it does
not separately chargeits customer. However, there are several exceptionsto this general
rule.5&

Sales to service providers of the following items qualify as sales for resale under the
circumstances described regardless of whether thereis a separately stated charge by the
service providerto a purchaser for such property:

= Repairparts and installation parts sold to and used by a dealer in performance of
repair services and installation services (when such property installed remains
tangible personal property) and is subsequently transferred to the customerin
conjunction with such services.

= Mobiletelephonesand similar devices that are sold to and transferred by a dealer
toits customersin conjunction with the sale of commercial mobile radio services.

= Foodorbeveragessold to hotels, motels, or other dealers that provide lodging
accommodations, ifsuch food or beverages are subsequently transferred to the
dealer’s customersin conjunction with the dealer's sale of lodging accommodations
tothe customer.
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Loaner Property Provided Free of Charge

The sale, lease, or rental of property to a dealer that provides the property to its customer
free of charge as loaner property whilethe customer’s property is being repaired is a sale for
resale.®® This is true whether the customer’s property is being repaired under a warranty
contract or not.

The purchase, lease, or rental of a vehicle by a dealer that provides thevehicleto its
customer free of charge as a loaner vehicle while the customer'svehicleis being repaired is
not a taxableretail sale. Also, because the dealer’s transfer of such property is considered a
resale, the dealer does not owe use tax onthe customer’s use of the property. Dealers
buying and using tangible personal property to fulfill sales, warranty, or guarantee

obligationsto a customer may purchase and use thetangible personal property without the
payment of any sales or use tax.®°

Dealers obtain vehicles used as loaner vehicles several different ways, including the
following:

= The loaner vehicle may be from the dealer’s inventory.

= |tmay be part of a fleet of vehicles that the dealer purchased from the manufacturer
for this purpose.

= |tmay be part of a fleet of vehicles that the dealer leased for this purpose.

= [tmay be a short-termrental that the dealer obtained from a third party particularly
for this purpose.

The dealer may purchase, lease, or rent a vehicle to use as a loaner vehicle tax-freein one of
two ways:

= The dealer may use a Tennessee blanket certificate of resale with theline item
“other” marked and provide an explanation of “purchase of loaner vehicle” written in
the space provided; or

= The dealer may use a completed Streamlined Sales Tax Certificate of Exemption
form with “Other” circled on line five and provide an explanation of “purchase of a
loaner car” or “lease of loaner car” written in the space provided.
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2. Resale Exemption Certificates

Retailers are automatically issued a Tennessee Sales and Use Tax Certificate of Resale when
they register for a Tennessee sales and use tax account.®’

Certificates of Resale may be accessed through a TNTAP account by following the steps
below:

= Logonto TNTAP.

= Select thesales tax account.

= (Click the Correspondencetab.

= Click View Letters. Certificates can be found underthe Unread Letters section.®%?

Sellers are required to obtain, and purchasers are required to present, resale exemption
certificates to document anontaxable sale for resale. Resale certificates may notbe used to
purchase property or services that are for use or consumption by the purchaserand are not
for resale.®?3

When a purchaser withdraws inventory items for business or personal use that were
purchased from a Tennesseevendoron a resale certificate, the purchaseris liable for the
sales tax that would have been due but for theissuance of theresale certificate.®®* Any sale
for resale for which the seller has failed to obtain afully completed resale certificate is
considered a retail sale. The seller is liable for the sales tax on those sales. Like other types
of sales and use tax exemptions, the seller must maintain exemption certificates and make
them available to the Department upon request.

A seller outside of Tennessee making purchases for resale from a vendorin Tennessee may
furnish the Tennessee vendorwith an out-of-state certificate of resale showingthatitis a
retailer located outside Tennessee and entitled to make such purchasestax exemptona
resale certificate.

To make a nontaxable purchase for resale, a purchaser may present to theseller a:
= Tennessee Blanket Certificate of Resale issued by the Department.
= Otherstate-issued resale certificate (only out-of-state dealers).

= Streamlined Sales Tax (“SST") Certificate of Exemption.
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= Multistate Tax Commission (“MTC") Uniform Sales and Use Tax Certificate -
Multijurisdiction.

The SST Certificate of Exemption with the Multistate Supplementattachment and the MTC
Uniform Sales and Use Tax Certificate - Multijurisdiction are the only two multijurisdictional
certificates accepted by Tennessee. The purchaser may include its Tennessee sales tax
number, or a sales tax numberissued by another state.

These forms allow dealers to providevendorswith asingle certificate with tax identification
numbers for all the statesin which the dealer is authorized to make purchases for resale
and to makeretail sales. Alternatively, sellers may obtain from a purchaser an SST Certificate
of Exemptionin electronicform. Electronic signatures are not required.

The MTCand SST Multijurisdiction Certificates may be used in Tennessee to document sales
for resale only. Forothertypes of exemptions, Tennessee law requires use of certificates of
exemptionissued by the Tennessee Department of Revenue orthe SST exemption certificate
in paper or electronicform.

A Abusinessregistered for salesand usetax mayuse aresalecertificate onlywhen
purchasingmerchandise that will be resold by the business. Abusinesscannot
use aresale certificate to purchase merchandise that will be used or consumed in
the conduct of the business. Merchandise extracted from inventory for
promotional purposes, for gifts, or for personal use mustbe reported on the sales
taxreturnand tax must be paid to the Departmentof Revenue.

3. Third Party Drop Shipments and Use of Resale Certificates

“Drop shipment” delivery generally means the shipment of goods from a manufacturer or
othersupplier directly to the customer of an intermediate supplier. Prior to therepeal of
TENN. Comp. R. & REGS. 1320-05-01-.96 (Rule 96), if a Tennessee registered dealer sold goods
toan unregistered, out-of-state dealer but delivered the goods directly to the out-of-state
dealer's customerin Tennessee, the Tennessee registered dealer would have been liable for
sales tax unless an exception existed.%*

However, effective January 10, 2022, with therepeal of Rule 96, if a Tennessee registered
dealer sells to an unregistered out-of-state dealer personal property or taxable services for
resale and drop ships the goodsto the out-of-state dealer's Tennessee customer, the
Tennessee supplier may accept a resale certificate issued by another state or a fully
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completed Streamlined Sales and Use Tax Exemption Certificate that includes the sales tax
ID numberissued by the other state to make drop shipped sales for resale without tax.®

As stated above, priorto therepeal of Rule 96, the Tennessee supplier had to collect
Tennesseesales tax onthe sales price of the product sold to the out-of-state dealer unless
the out-of-state dealer provided a Tennesseeresale certificate or Streamlined Sales Tax
Exemption Certificate with a Tennessee sales tax ID number.|n otherwords, the out-of-state
dealer was required to be registered in Tennessee.

Types of Acceptable Certificates

OuUT-OF-STATE DEALER

An out-of-state dealer (including an out-of-state marketplace seller) may provide a
Tennessee supplier its resale certificate issued by another state ora fully completed
Streamlined Sales and Use Tax Exemption Certificate including the sales tax ID number
issued by another state, to purchase productsforresale (including productsfor resale
through a marketplace facilitator) that are drop shipped from a Tennessee supplier to the
out-of-state dealer's Tennessee customer.

OuT-OF-STATE DEALER NOT REGISTERED FOR SALES TAX IN ANY STATE

An out-of-state dealer (including an out-of-state marketplace seller) that is not registered for
sales taxin any state (e.g., homestate does notimpose sales tax) may provide a Tennessee
supplier with a fully completed Streamlined Sales and Use Tax Exemption Certificate
including a tax ID number for another tax type (e.g., business tax or excise tax) issued by its
homestate or its federal identification number.

FOREIGN SELLER NOT REGISTERED IN ANY STATE IN THE UNITED STATES

A foreign seller thatis not registered in any statein the United States may provide a fully
completed Streamlined Sales and Use Tax Exemption Certificate with a tax ID numberissued
by its home country to purchase products for resale without tax that are drop shipped from
a Tennessee supplierto a Tennessee customer.

Deliveries to a Contractor/Dealer’s Customer’s Job Site

A contractor/dealeris someone who sells goods and uses goods to fulfill contract
obligations. If the Tennessee registered dealer sells materials or suppliestoa
contractor/dealer and delivers the materials or supplies to the contractor/dealer orthe
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contractor/dealer's customer at ajob site in Tennessee, the Tennessee registered dealer
must collect the applicable sales oruse tax. A resale certificate presented by a
contractor/dealer where materials or supplies are delivered to the job site will be disallowed,
and the dealer will be held liable for the tax.®®’

4. Credit for Tax Paid - Resale

If a retailer can show reasonable proofthat the retailer paid Tennesseesales or usetaxto a
vendoron personal property or a taxable service that the retailer subsequently sold without
collectingtax on theresale of the personal property ortaxable service, theretailer is given
creditfor the Tennesseetax paid in computing the amount of liability for sales or use tax
due.®98

If the retailer paid another state’s sales or usetax to a vendor on personal property ora
taxable service that theretailer subsequently sold in Tennessee without collectingtax on the
resale of the personal property or taxable service, the retailer will need to seek a refund or
creditfrom the other state or vendor in that state for any sales or use tax paid in the other
state.

Persons paying a legally imposed sales or use tax to another state on tangible personal
property or taxable services imported into Tennessee may claim such payment as a credit
against any use tax liability accruingin this state.®®® The name of the vendor from whomthe
property or service was purchased, and an affidavit that such tax was paid, may be required
as support for the credit.

Business and Occasional and Isolated Sales

“Business” is defined as “any activity engaged in by any person, or caused to be engaged in
by such person, with the object of gain, benefit, or advantage, either direct or indirect.””°°
Activities excluded from the definition of business are not subject to sales or use tax.

1. Activities Included in “Business”

Activitiesincluded in the definition of business may be subject to sales or use tax.The
following activities are included in the definition of business:”!

= All purchases by publicand private school grades kindergarten through twelve (K-
12) and schoolsupport groups of property or services that are intended for resale
(except food for school meals, textbooks, and workbooks).”°2
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o These schoolsand support groups are required to pay tax on all purchases
intended for resale. The occasional and isolated provisions (discussed below)
donotapply.

Occasional and isolated sales of aircraft, vessels, or motorvehicles between
corporations and their members or stockholders, including such transactions
caused by the merger, consolidation, or reorganization of corporations. These sales
are subject to the sales tax.

Occasional and isolated sales or transactions of aircraft, vessels, or motorvehicles
between partnerships and the partners thereof and transfers between separate
partnerships. These sales are subject to the sales tax.

o However, “business” does not include transfers caused by the dissolution of
a partnership duesolely to a partner, in a partnership composed ofthree or
more persons, voluntarily ceasing to be associated in the carrying on of
business of the partnership. These sales are not subject to sales and use tax.

There are some exceptions, but generally, each time a transfer of titleto a motor
vehicle occurs, thetransaction is subject to sales or use tax. For clarification on
taxability of motorvehicle transfers, see Sales and Use Tax Manual for Automobiles
and Boats.

2. Activities that are Not Included in “Business”

“Business” does not include;”°3

Occasional and isolated sales of tangible personal property or services by a person
not regularly engaged in business.

o Example:a garage sale conducted by a person.

Occasional and isolated sales of tangible personal property or services by someone
who does not regularly sell such property or services.

o Example:a grocery storeis downsizing and sells some of its shelving and
refrigerators. The sales are exempt from both sales and use tax.
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Sales of tangible personal property by someone who regularly sells such property
but only during a temporary sales period that lasts no more than 30 days and occurs
only once or twice per year.

o Example:Girl Scoutsregularly sell cookies twice a year during temporary
sales periods.

There are exceptionsto the“two temporary sales periods per year” law:

o Volunteerfire departments may make regular sales duringtemporary sales
periodsthat occur up to four times per year;

o Charitable entities making fundraising sales that are in support of a city,
county, or metropolitan library system may elect to makeits sales duringthe
calendar year so long as its sales do not exceed $300,000 for theyear; and

o Community foundation sales taking place during no more than two auctions
lasting no more than 24 hoursin each county may be conductedinlieu of
temporary sales periods.

Sales between personswho are married, lineal relatives or spouses of lineal
relatives, or siblings, are also excluded from the definition of “business” and, thus,
are not subject to sales or use tax.

o This exceptionis commonly applied to transfers of motorvehicles but may
also apply to othersales of tangible personal property such as aircraft and
vessels.

Entity-Based Exemptions

This manual discusses thirteen different entity-based exemptions and whether entities are
required to apply for the exemption with the Department. The entity may only utilizeits
sales and use tax exemption after the Department determines the entity qualifies for the

exemption and issues an authorization/certificate. Qualifying governments and foreign
missions need not apply to the Department for an authorization for theirsales and use tax

exemptions. The following entity-based exemptions are discussed in this manual:

Agriculture (See Agriculture Manual for a full analysis)’**

Common Carrier Limited Direct Pay’°°
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Manufacturer (See Chapter 19 for a full analysis)
o Industrial machinery”°®
o Energy/water’®’
o Industrial supplies’®®
= Warehouseor Distribution Facility’®®
. Research & Development’'®
. Non-profit & educational entities’"’
. Credit unions”"?
= Qualified Data Center”'3
. Headquarters' Computer/Telecom Center’'*
. Health/Fitness Club”">
u Call Centers’'®
. Government exemptions’'’
. Foreign missions & diplomats’'®Qualified Production
. Broadband Communications and Internet Service Providers

1. Common Carriers

For Tennessee sales and use tax purposes,a common carrier is any person that transports
personsor property in interstate commerce while holding a certificate of public
convenience and necessity as a common carrier fromthe Interstate Commerce
Commission orthe United States Department of Transportation or its predecessor agency
of thefederal government.”"®

The sale of tangible personal property to acommon carrier for use outside this stateis
subject to a reduced state tax rate of 3.75% and a 1.5% local tax rate.”?° The law also
requires a common carrier to apply to the Department for authorizationto make such
purchases of tangible personal property without tax and then to remit the tax at the

244 | Page



TN

'Revenue

reduced state and local rate directly to the Department.

Taxpayers must submit a letter requesting the authorization to pay tax at thereduced state
and local rate and detail its qualifications for the authorization. Ifthe taxpayer qualifies, the
Department willissue a Sales and Use Tax Direct Pay Permit for Common Carrier through
the Department’stax system (TNTAP).

Common carriers could use the multi-purpose Streamlined Sales and Use Tax Certificate of
Exemption or provide a copy ofthe letterissued by the Department to theirvendors.

A The common carrier, not the retailer, is responsible for reporting and
remitting the tax at the reducedstate and local tax rates on purchases
in this state of tangible personal property for use outside Tennessee.

The reduced rate does not apply to food, alcoholicbeverages, tobacco, candy, dietary
supplements, prepared food, and fuel. The common carrier must keep adequate recordsto
document exemptions.fa common carrier remits the reduced rate of state and local tax
but uses the property inside Tennessee, the common carrier is liable for tax at the full state
and local tax rates.

Vehicles and Trailers Used in Interstate Commerce

A common or contract carrier with federal or state operating authority may purchase
exempt from sales and use tax motor vehicles and trailers used in interstate commerce.”?’
The following requirements must be met for the tax-exempt purchase ofa motorvehicle:

= [tmusthavea gross vehicle weight rating of Class 3 or above, meaning the vehicle
weight must exceed 16,000 Ibs.;”2?

= Beused totransport property or passengers;
= Principally (50% or more) used in interstate commerce; and

= Beused byacommon orcontract carrier with the proper operating authority
mentioned above.

Regarding the interstate commerce requirement, this applies when the passengers or cargo
originated at a point outsidethe state and were delivered to a pointinside the state,
originated ata pointinsidethe state and were delivered to a point outside the state, or
originated at a point outside the stateand were delivered to a point outside the state, but
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traveled through the state.”?2 This determination is focused on whether the passengers or
cargo beingtransported arein interstate commerce. Therefore, if the passengers or cargo
are movingin interstate commerce, then the qualifying vehicle or trailer that transports
them may be exempt, evenif the vehicleitself never leaves the state.

Avehicle thatis used to haul ordinary livestock, fish, and unmanufactured agricultural
commodities is excluded from federal motorvehicle regulation’?4 and, thus, is not required
to register for common or contract carrier authorization. However, the vehicle may still
qualify for the exemption ifit would otherwise meet the qualifications for a common or
contract carrier authorization.

Such common or contract carriers may also purchase freight trailers, semi-trailers, and pole-
trailers’?®> exempt from sales and use tax. Said trailers must meet the same requirements
outlined abovethat apply to motorvehicles.

A Itis important tonote that the vehiclesand trailers do not have to be used
by a common or contract carrier that only operates “for hire.” Therefore,
persons who use the vehicle or trailer for their own passengers or property
and do not provide services for a fee may still qualify for the exemption,
assumingthe above requirements are met.

Aircraft Owned by Interstate or International Air Carriers

There is a specific exemption for the sale, use, storage, or consumption of aircraft owned or
leased by commercial interstate orinternational air carriers and parts, accessories,
materials, and supplies sold to or used by these carriers exclusively for servicingand
maintaining their aircraft.”2® This exemption does not apply to shop equipment and tools
used towork onthe aircraft.”?’

To qualify for this exemption, the aircraft must be used to transport passengers or cargo.
Furthermore, the air carrier must have:

= Acertificate from the Federal Aviation Administration (FAA) as required by the
Federal Aviation Regulations (FAR) under Parts 1350r 121 - Operations
Specifications (Safety Authority); and

= Acertificate for interstate or foreign passenger and/or cargo authority fromthe U.S.
Secretary of Transportation (Economic Authority).

There is an exemption for aviation fuel used by an air common carrier for flights destined for
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or continuing from a location outside the United States.”?® This exemption includes fuel for
all international flights (a scheduled trip made by one plane with one flight number),
whethertheflight is a direct flight, or it includes several stops prior to its ultimate
destination.

Railroad Exemptions

Railroads have several specific exemptions. Railroad track materials and locomotive
radiators are exempt if purchased by railroads in this state for use in another state.”?°
Railroad rolling stock, along with any repair parts and labor, is exempt if used in interstate
commerce.’*° TENN. ComP. R. & REGs. 1320-05-01-.86 addresses the taxability of railroad ties
bought, treated, and/or used in this state. Generally, said ties are subject to Tennessee
sales and use tax.

Diesel Fuel

The Transportation Fuel Equity Act provides that acommercial carrier is required to report
and pay Tennessee diesel tax quarterly on each gallon of dyed diesel fuel it uses to produce
power for a means of transportation in Tennessee.”®' The commercial carrier must apply
for and receive a certificateto present to suppliersto purchase dyed diesel without the
payment of sales or use tax or diesel tax. The commercial carrier is responsible for
remitting the diesel tax on dyed diesel used to produce power as a means of transport and
to pay sales or usetax on purchases of dyed diesel fuel used in Tennessee that is not used
to produce power for a means of transportation.

2. Warehouse or Distribution Facility

Purchases of material handling and racking systems used directly and primarily for the
storage or handlingand movement of finished tangible personal property in a qualified
warehouse or distribution facility are exempt from sales and use tax.”*?> The qualified
warehouse or distribution facility may not include a building where tangible personal property
is fabricated, processed, assembled, or sold over-the-counter to consumers, unless the taxpayer
is configuring, testing, or packaging computer products (configuring means integrating a
computerwith peripheral computer products, e.g., a hard drive, additional memory, or
software).

A qualified warehouse or distribution centeris defined as:

= Anewly constructed and previously unoccupied facility constructed through an
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investment of more than $10,000,000.

= The expansion ofa previously qualified warehouse/distribution center through an
investment of more than $10,000,000.

= A purchaseand renovation/expansion of a warehouse/distribution center through
an investment of more than $10,000,000.

= The renovation/expansion of an existing warehouse/distribution center through an
investment of morethan $10,000,000 plusthe construction ofanew building
through theinvestment of more than $10,000,000, for a totalinvestment of
$20,000,000; or

= The purchase or lease of a previously occupied facility through an investment of
more than $10,000,000.723

The material handling equipment and racking systems must be purchased beginning one
year priorto thestart of the construction orexpansion and ending oneyear after the
substantial completion of the construction or expansion ofthefacility. The total period may
not exceed three years.”**

The warehouse or distribution facility exemption does not include exemption for energy
fuels, water, or industrial supplies.

A taxpayer must submit an application to qualify for and receive the Warehouse or
Distribution Facility Material Handling and Racking Systems Exemption Certificate. Tax
exempt purchases of material handling and racking systems may be made using the
certificate only during the period beginning on the effective dateand ending on the date of
expiration of the certificate.”?>

3. Research and Development

The purchase of machinery and equipment and all accessoriesand appurtenancesthatare
necessary to and primarily for research and development is exempt from sales and use
tax.’”3¢ Repair partsand labor and installation of research and development machinery and
equipment are also exempt.”®’ The research and development exemption does not include
exemption for energy fuels, water, or industrial supplies. For additional information, see
Important Notice #16-08 on this topic.

TENN. CoMP.R. & REGS. 1320-05-01-.128 contains most of the text related to the research and
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development exemption, including definitions of the activities that qualify as research and
development, which are as follows:

= Research and development must have at/east one of the following as its goal:

Basic research in a scientific field of endeavor.

o

Advancing knowledge or technology in a scientific or technicalfield of
endeavor.

o

The development ofanew product, whether the new product is offered for
sale or not.

o

The improvement of an existing product, whether theimproved product is
offered for sale ornot.

O

O

The development of new uses of an existing product, whether anew use is
offered as a rationale to purchase the product or not.

The design and development of prototypes, whether aresulting product is
offered for sale ornot.

o

= Research and development does notinclude:

o Ordinary testing or inspection of materials or products used for quality
control, otherthan that occurring during the activities listed in the above list.

o Marketresearch

o Efficiency surveys

o Consumersurveys

o Advertisingand promotions

o Managementstudies

o Research in connection with literary, historical, social science, psychological,

or othersimilar nontechnical activities.

An applicantis not required to engagein the business of fabricating or processing tangible
personal property. The applicant could provide research and development servicesto a
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customer. Before qualifying for the credit, taxpayers must complete an application for the
research and development exemption. Ifthe applicant qualifies, the Department will issue
a Research and Development Exemption Certificate. Amanufacturer that has qualified for
theindustrial machinery and energy fuel and water exemptions will be required to make a
separate application for the research and development exemption.

Personswho have obtained theresearch and development tax exemption authorization for
research and development shall provide theirvendorswith a copy of the authorizationora
fully completed Streamlined Sales Tax Certificate of Exemption, which mustincludethe
research and development exemption authorization numberincluded on the certificate
issued by the Commissioner.

4. Nonprofit, Charitable Organizations, and Schools

Sales and donations oftangible personal property, computer software, specified digital
products, ortaxable services are exempt from sales tax when sold or donated to the
organizations listed in Tenn. Code Ann. 8 67-6-322, including, but not limited to, the following
organizations, that are not organized or operated for profit and have applied and received a
Certificate of Exemption from the Department of Revenue:’3®

= Churches

= Schools

= Hospitals

= Community health councils
= Volunteerfire departments
= Organ and blood banks

= Boys-girlsclubs

= Orphanages

= |abororganizations

= |[RC§501(c)(3) organizations

= Labor, agricultural, and horticultural organizations’?°
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Not-for-profit cemetery companies’°

A post or organization of members of the U.S. Armed Forces that meets certain
criteriain 26 U.S.C. 501(c)(19)

Any war-time era veterans' organization that has received a determination of
exemption undertheInternal Revenue Code § 501(c)(4), and that is chartered by the
United States congress

Tennessee historic property preservation or rehabilitation entity as defined in Tenn.
Code Ann. § 67-4-2004

The exemption applies only to sales and donations made directly to the tax-exempt
organization.”*" An organization may not claim this exemption untilit has beenissued the
Certificate of Exemption by the Department. For example:

A tax-exempt hospital employee leases a vehicle that the employee will use in
performing official hospital business. The tax-exempt hospitalis not a co-signeror
otherwise part of the sale. However, the hospital reimburses the employee for its
monthly lease payments. Although the sale is for official hospital business, the sale is
not directly to the hospital, thus it is subject to sales tax.”*?

Every exempt sale madeto a nonprofit or other exempt entity, regardless of how the sale is
paid for, must be supported by an exemption certificate issued by the Commissioner, a
completed streamlined sales tax certificate, or a copy of a federally issued 501(c)(3)
determination letter. An out-of-state 501(c)(3) organization may useits federal authorization
to make exempt purchases.

If the sale is made by cash, then the supporting sales receipt mustincludethe purchaser’s
name and theamount of the sale. No additional documentation is required to accept the
cash sale as exempt. If the sale is a non-cash sale, then it must be made with the exempt
entity’s check or credit card. The credit card must list the exempt entity’s name or the entity’s
name and a signor, and the credit card must be billed directly to the exempt entity.

A A purchase made with a personal check or personal credit card is not an

exemptsale even if the purchaser is an employee of the exempt entity and
the purchaser will be reimbursed by the entity.

These organizations are also exempt from paying any Tennessee use tax. However, this
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exemption does not apply to regular sales of taxable products or services made by the
qualified organization.’** This exemption also does not apply to the purchase of bingo
materials, supplies, equipment, or cards.”**

Nonprofit and charitable organizations that make regular sales of taxable products or
services must registerto collect sales tax. Publicand private schools, grades kindergarten
through twelve (K-12), and school support groups must pay tax to their vendorson the
purchase price of products or servicesthat are intended for resale by the school or school
support group.The resale of such products and services are not subject to sales tax.”*®

Contractors and subcontractors may not use an exempt organization’s authorization for
exemption to make tax-exempt purchases to fulfill contracts with a tax-exempt
organization, except in thelimited circumstances further described below for churches and
certain private universities. For additionalinformation, see Important Notice #15-16 on this
topic.

Exemption Certificates for Each Location

A non-profit entity that has multiple locationsin Tennessee should have a separate
certificate of exemption for each location to make purchases exempt from Tennessee sales
and usetax, pursuant to Tenn.Code Ann. 8 67-6-322. If a non-profit entity operates onesite
or campusthat has buildings that span multiple streets, it is only necessary for it to obtain
one certificate of exemption that lists the physical address of its main office. See Letter
Ruling # 17-10 for additional information.

5. Credit Unions

Both federal and Tennessee credit unions are instrumentalities ofthe government and are
exempt from paying sales and use tax on their purchases of tangible personal property and
taxable services.’*® However, any sales made by a credit union would be subject to the sales
and usetax. Forexample:

= ATennessee credit union repossesses vehicles that it finances (has a security
interest) and lists the vehicles for sale. The Tennessee credit union must register with
the Department and collect and remit sales tax on such sales.

Sales of tangible personal property by afinance company, due to default of payments by its
customers, are subject to sales and use tax when sold to a consumer.”#’
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Federal and Tennessee credit unions can apply for exemption by filling out this application.

6. Qualified Data Center

Businesses that qualify as data centers may purchase computers, software, and any
computerrelated devices, including repair, installation, warranties, and service contracts
used in the operation of a qualified data center, tax exempt. A “data center”is defined as “a
building or buildings, either newly constructed, expanded, or remodeled, housing high-tech
computer systems and related equipment.” 748

To be considered a qualified data center,”*® a business must meet the following
requirements over a 3-year period:

"= Makea capital investment of more than $100,000,000; and

= Create atleast 15 net new full-time employee jobs during the investment period
paying at least 150% of the states' average occupational wage.”>°

Forthe purposes of this section, “capital investment” is:”'

= Anincrease of a businessinvestmentin real property, tangible personal property, or
computer software owned or leased in the statevalued in accordance with generally
accepted accounting principles.

= Acapital investmentis deemed to have been made as of the date of payment orthe
datethe business entered into a legal binding commitment or contract for purchase
or construction.

Forthe purposes of this section, a “full-time employee job” means:’>?

= Apermanent, ratherthan seasonal or part-time position, for at least 12 consecutive
monthsto a person for at least 37.5 hours a week with minimum healthcare.

There is also an exemption for backup power infrastructure and cooling equipment used
primarily for and necessary to the operation ofthe qualified data centerand a 1.5% reduced
sales tax rate for the purchase of electricity.’>*

The taxpayer must submit an application for each qualified data center location. A Qualified
Data Center exemption certificate is used to make sales tax exempt purchases ofthe
qualified items and purchases of electricity at the 1.5% reduced rate for the qualified data
center. Foradditionalinformation, see Important Notice #16-06 on this topic.
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Electricity sold to a qualified data center should be reported on the sales and use tax return
in thefollowing manner:

= ReportsalesonLine 1.
= Exemptthequalified data center electricity sales on Schedule A, Line 9.
= Reportsales onSchedule C, Line 5.

= Tax will be calculated at the reduced staterate of 1.5% on Line 6.

7. Headquarters/Telecommunication Center
Private communications services are exempt from the sales tax,”>* when such services are
utilized for communications with a computer or telecommunications center located in this
state; by a taxpayer that has qualified for the headquarterstax credit provided forin Tenn.
CodeAnn. § 67-6-224; or by an affiliate of such taxpayer.
A taxpayerwill qualify for the headquarterstax credit if it meets the following criteria:

= |tconstructs, expands, or remodels a headquartersfacility in Tennessee;

= Hasa minimum capitalinvestment of at least $10,000,000 dollars; and

= (Creates atleast 100 new full-time employee jobs.
Fora full discussion of the headquarters credit, see Chapter 20 of this manual.
“[Alffiliate,” for the purpose of this exemption, “means any person controlling, controlled by
or under common controlwith such person. For purposes of this section, ‘control'meansthe

possession, direct or indirect, of the power to direct or cause thedirection of the

management or policies of a person, whether through the ownership of voting securities, by
contract, or otherwise.”’>*

Persons seeking to make purchases of private communications exempt from tax shall apply
tothe Commissionerforan authorization declaring that the purchaser is entitled to the
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exemption. To obtain the exemption, qualified purchasers must provide a copy of the
authorization orafully completed Streamlined Sales Tax certificate of exemptionto each
dealer from which it intends to make exempt purchases.”>®

If a person purchases exempt private communications and the private communications
services are not utilized in accordance with the criteria discussed above, then the purchaser
shall be liable for tax at a rate applicable to theretail sale of the private communications
service.

Furthermore, any taxpayer that moves tangible personal property into this statein
conjunction with establishing a qualified headquartersfacility is exempt from any sales and
use tax liability that arises solely because of moving the property into the state, provided
that thetangible personal property was previously used by the taxpayer in the operation of
its business.”*’

8. Health and Fitness Facilities

Admissions, dues, fees, or other charges paid to any person principally engaged in offering
services or facilities for the development or preservation of physical fitness through exercise
or other active physical fitness conditioning are exempt from Tennessee sales and use tax.”*®
General examplesinclude facilities offering exercise classes, fitness conditioning, calorie
burning, strength building, or body sculpting classes. These entities are not required to apply
for exemption.

More specifically, the exemption appliesto services and facilities such as:
= GQyms
=  Fitnesscenters
= Fitnessstudios
= Highintensity intervaltraining
= Cross training
= Ballet barre

= Pijlates
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= Yoga

= Spin classes

= Fitnessbootcamps

= Boxingand kickboxing fitness classes
= Aerobics classes

= Othersubstantially similar services and facilities that principally provide for exercise
or otheractive physical fitness conditioning.

This exemption does not apply to persons principally engaged in offering recreational
activities such as:

= Countryclubs

= Tennis clubs

= Golfcourses

= Othersubstantially similar recreational facilities and activities

These facilities must collect sales and use tax on tangible personal property such as clothing,
sports equipment, beverages and dietary supplements, and other miscellaneous items.
Furthermore, these facilities must pay sales or use tax on the purchase of equipment and
machinery used in the facility.

Fees and charges for instructionin sports or recreational facilities are not subject to sales
tax.However, if nonessential recreation activities are also provided in addition to the
instruction, the entire charge is subject to sales tax unless separately billed.

For more information onthistopic, see Important Notice #19-11 - Physical Fitness Facilities
Exemption.

9. Operation of Call Center

There is a sales tax exemption forthe purchase of interstate and international
telecommunications services used in the operation of a call center.”>°

A call centeris a single location that uses telecommunications services in customer
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services, soliciting sales, reactivating dormant accounts, conducting surveys or research,
fundraising, collection of receivables, receiving reservations, receiving orders, or taking
orders. The call center must have at least 250 employee jobs engaged primarily in call
center activities.

Before making exempt purchases, the taxpayer must submit an application, the application
must be approved by the Department, and the taxpayer must beissued a Call Center
Exemption Certificate.

10. Government Exemptions

No sales oruse tax applies to sales or leases of personal property or taxable services made
directlyto the United States and any agency created by Congress.”®°

In addition, no sales or use tax appliesto sales made directly to the state of Tennessee or
any county or municipality within this state.”®’ Other states, counties, and municipalities are
not exempt from paying Tennessee sales tax on Tennessee purchases.

As mentioned above, purchases made by government employees (federal, state of
Tennessee, and Tennessee counties and municipalities) who pay the bill and are later
reimbursed by the government are taxable and do not qualify for the sales and use tax
government exemption.

Federal government purchases made by governmentemployees with charge cardsthat are
connected to centrally billed accounts are considered direct sales to the United States
government. Centrally billed accounts are accounts directly billed and paid for by the federal
government orits agencies. For additional information, see Important Notice #09-01 on this
topic.

11. Foreign Missions & Diplomats

To comply with reciprocity and foreign convention obligations, the U.S. Departmentof
State's Office of Foreign Missionsissues diplomatic tax exemption cardsto eligible foreign
missions. These cards allow the cardholders to make purchasesin the United States free
from sales tax, occupancy tax, and other similar taxes, including taxesin Tennessee. This
exemption iscompletely unrelated to the exemption for sales to the United States federal
government.’®?

There are two types of diplomatic tax exemption cards:
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= A mission tax exemption card; and
= Apersonaltax exemption card.
Mission Tax Exemption

Cards labeled “Mission Tax Exemption” areissued for a specific mission. These cards can
only be used to make tax exempt purchases of items for the mission. Purchases must be
paid for with a check or cardin the mission’s name. While the mission card bears the photo
and name of a principal member of the mission, that person does not need to be present
whenthe card is used to make purchases for the mission.

The followingis an example of the front and back of a Mission Tax Exemption card. This
particular example includes the ow/ symbol, which means there are no restrictionsonthe
mission’s exempt purchases.

This card authorizes the mission Lo receive
nationwide exemption from:

EXEMPT FROM TAXES IMPOSED ON ALL
PURCHASES, INCLUDING HOTEL S5TAYS &
RESTAURANT MEALS

Exemptions may only be authorized if payment is made with an official check or
credit card bearing the name of the Mission, The validity of this card/privilege
may be confirmed at hitps.//ofmapps.state.govitecy. For questions, please
contact {202) 895-3500 ext. 2 beeween 8 a.m. and 5 p.m. EST

(Monday-Friday| or visit www state.gow/ofmy/tan. This card is

the propesty of the U.S. Department of State.

1000001333 H65F2CES92

B8
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Personal Tax Exemption

Cards labeled as “Personal Tax Exemption” areissued to specific individuals for personal

purchases. These cards are not transferable and can only be used by theindividual
pictured onthe card.

The followingis an example of the front and back of a Personal Tax Exemption card. This
card includes the deer symbol, which meansthere are certain restrictionson the
cardholder's exempt purchasing. This cardholder would be restricted from making exempt

purchasesthat are less than $230 and could not use the card to make exempt purchasesin
hotels or restaurants.

Poe4009-1702-02 capiees:
oon 01/01/2002 s M

. mmmm
PURCHASES OVER 4100,
| wm”m "

“SFM
NOT TRANSFERABLE
This card authorizes the bearer, whase phato a 1S5 0N feverse,
1o receive nationwide exemption

EXEMPT FROM TAXES IMPOSED ON FURCHASES
OVER $230, NOT VALID AT HOTELS &
RESTAURANTS

The validity of this card/privilege may be confirmed at
hrtps://ofmapps.state.gov/tecv/. For questions, please contact (202} B95-3500 ext 2
between B am, and § p.m. EST (Monday-Friday) or visit www.state.gov/ofm/tax.
This card is the property of the 1.5, Department of State,

1000001332 HO50CD753A S e
A vendor may verify the validity of the card electronically at https://egov.ofm.state.gov/tecv.

Inaddition to presenting a diplomatic tax exemption card, the purchaser must also submit
a fully completed Streamlined Sales Tax Certificate of Exemption.

A diplomatictax exemption card may not be used to make tax-exempt purchases overthe
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internet or catalog purchases. The card also may not be used to make purchases of motor
vehicles, gasoline, utility services, airline tickets, or cruises.

12. Qualified Production Exemption

Effective]uly 1, 2021, Public Chapter 70 creates a sales and use tax exemption relating to
qualified productionsin Tennessee.’®?

The exemption appliesto the sale, use, storage, or consumption oftangible personal
property, computer software, or services that are necessary to and primarily used for a
“qualified production” in this state.

A“qualified production” means:

= The production of a film, pilot episode, series, esports event, or other episodic
content;

= The creation of computer-generated imagery, video games, or interactive digital
media; or

= Stand-aloneaudio orvisual post-production scoring and editing.

“Esports,” asincluded in the above definition of a qualified production, means leagues,
competitive circuits, tournaments, or similar competitions where individuals or teams play
video games, typically for spectators, eitherin-person or online, for the purpose of
ranking, prizes, money, or entertainment.

To apply for the exemption, the taxpayer must first apply to the Tennessee Film,
Entertainment and Music Commission (the “Commission”), describing the taxpayer's basis
for theexemption, including the nature of the production activities involved. Ifthe

Commission determines that the taxpayeris engagingin a qualified productionin this
state, the Commission will notify the taxpayer and the Department of Revenue of such
determination. The taxpayer may then apply to the Department of Revenueforthe
exemption.

The taxpayer's exemption application will be subject to the approval ofthe Commissioner
of Revenue and the Commissioner of Economicand Community Development. Ifthe
exemptionis approved, the Department of Revenue willissue a sales and use tax
exemption certificate to the taxpayer that identifies the qualified production. Athird party
that purchases or uses tangible personal property, computer software, or servicesthat are
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necessary to and primarily used for a qualified production in this state, for which a sales
and usetax exemptionis granted, may separately apply to the Department of Revenue for
a sales and use tax exemption certificate relating to such qualified production.

A sales and use tax exemption certificate that is issued for a qualified productionin this
state will expire two years fromits effective date.Individuals to whom the exemption
certificate is granted may apply for a renewal of the exemption certificate through the
process described above. Each renewed exemption certificate also expires two years from
its effective date.

13.Broadband Communications and Internet Service Providers

Inthe 2022 legislative session, the Tennessee General Assembly passed the “Tennessee
Broadband Investment Maximization Act.” Effectiveuly 1,2022, the Act creates a sales and
use tax exemption forthe period beginningJuly 1, 2022, and ending June 30, 2025, for
equipment, machinery, software, ancillary components, appurtenances, accessories, or
otherinfrastructure used by broadband communications service providers orinternet
access service providersto produce broadband communications services orto provide
internet access.

The application for exemptionis available here and on the Department’s website.
Who Qualifies to Make Exempt Purchases?

Service providers eligible for this exemptioninclude providers of telecommunication
services, mobile telecommunication services, video programming services, direct-to-home
satellite television programming services, and internet access services. Contractors may
also apply to purchase items exempt from sales and use tax if theitems will be used by a
qualifying service provider to produce broadband communications services or provide
internet access.

Exempt Equipment

Exempt equipmentincludes, butis not limited to, wires, cables, fiber, conduits, antennas,
poles, switches, routers, amplifiers, rectifiers, repeaters, receivers, multiplexers, duplexers,
transmitters, circuit cards, insulating and protective materials and cases, power
equipment, backup power equipment, diagnostic equipment, storage devices, modems,
and other general central office or headend equipment, such as channel cards, frames
and cabinets, or equipment used in successor technologies, including items used to
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monitor, test, maintain, enable, or facilitate qualifying equipment, machinery, software,
ancillary components, appurtenances, accessories, or otherinfrastructure thatis usedin
wholeor in part by a provider of broadband communication services orinternet access.

Retail sales of personal consumer electronicsincluding, but not limited to, smartphones,
computers, tablets, consumer-grade modems, and wi-firouters do not qualify for the
exemption.

Product-Based Exemptions

Tennessee has several product-based exemptions. Many of the miscellaneous sales and
use tax exemptions are foundin Tenn. Code Ann.8 67-6-329. Some examplesinclude:

Gasoline

Motorfueltaxed by the gallon, pursuant to Title 67, Chapter 3, Part 2
Textbooks and workbooks

Liquified gas and compressed natural gas

Parking privileges sold by colleges and universities to students at the school
Film, including negatives, used in the business of printing or typesetting

Home communication terminals, remote control devices, and similar equipment
purchased by a video programming service provider for sale/lease to its subscribers

Air and water pollution control chemicals

United States and Tennessee flags sold by nonprofit organizations
Packaging’®

Utility poles, anchors, guys, and conduits

Newspapers and certain periodicals

Schoolmeals

Coin-operated telephone services

Aircraft used in flight training program
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In general, product exemptions do not require an exemption certificate to document an
exempt sale. A product that meets the definition or description for purposes of the
exemptionis simply exempt from tax.

1. Textbooks and Workbooks

Schoolinstructional materials are defined in Tennessee law for Streamlined Sales Tax
Agreement purposes. However, only textbooks and workbooks, both subsets of school

instructional materials, are exempt from sales tax.’®> The following s an all-inclusive list of
“schoolinstructional materials:”

= Reference books

= Reference mapsand globes
= Textbooks

=  Workbooks’®®

Schoolinstructional materials are excluded from products that may qualify for one of
Tennessee’s sales tax holidays. Tennessee adopted the definitions of textbook and
workbook primarily to use in the miscellaneous product exemption in Tenn.Code Ann. § 67-
6-329 instead of using the undefined term “schoolbooks.”

Atextbookis”aprinted book that contains systematically organized educational information
that coversthe primary objectives of a course of study. A textbook may contain stories and
excerpts of popular fiction and nonfiction writings, but it does not include a book primarily
published and distributed for sale to the general public.”7¢’

“Workbook” means a printed booklet that contains problems and exercises in which a
student may directly write answers or responses to the problems and exercises.”®®

Neither textbooks norworkbooksinclude acomputer or computer software.

Although astudent may need a book for a class, if the book is primarily published and
distributed forsale to the general public, the book does not qualify for the exemption (e.g.,
ToKill a Mockingbird or Adventures of Huckleberry Finn).

Reference books (e.g., dictionary, thesaurus) are not textbooks and do not qualify for the
exemption even if use of the book is required for theclass.
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If a CD copy of the printed textbook orworkbook is provided free and incidental to the sale,
thetextbook orworkbook continues to qualify for the exemption. Ifthe CD contains more
than a copy of the textbook orworkbook, it will be considered computer software and the
bundled price for the software and textbook, orworkbook is subject to tax. A computer or
computer softwareis not a textbook or workbook.

A Auditors may review the publisher's detailed description of the book to
determineif the book is properly categorized as a textbook or workbook.
Many publishers and online retailers will categorize the books on their
websites as either textbooks or books. In some cases, publishers may have
textbookslisted under differentcourses of study.

Foradditionalinformation on this topic see Letter Ruling # 16-05 and for historical
information on thistopic, see Letter Ruling # 04-25.

2. Aircraft Used in Flight Training

Tennesseelaw exempts from sales and use tax “[a]ircraft used for and owned by a person
providing flight training.” 7¢°

Aircraft Purchase

Purchased/Leased by Flight TrainingSchool /Certified Flight Instructor

If an aircraft is owned and used by a flight training school or certified flight instructor (“CFI"),
then the sale of the aircraft to the flight training school or CFl is exempt from the sales and
use tax. Thus, to qualify for this exemption, the aircraft must be both:

= Owned by a flight training school or CFl; and
= Used for flight training.

The “owned by’ requirement includes aircraft that are purchased out-right by flight schools
or CFlsas well as aircraft that are leased by flight schools or CFIsfrom a third party.
Furthermore, while“owned"” is not defined by the statutes, for Tennessee sales and use tax
purposes, an owner of tangible personal property has traditionally included onewho leases
or rentsthat property.
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The “used for” requirement refers to the aircraft’s primary use. Attorney General Opinion
84-213, dated]uly 3, 1984, statesthat “when an airplane is bought orleased, the taxability of
that transaction must be determined according to the primary use of the plane.” In other
words, if the aircraft is primarily used (morethan 50% of thetime it is used) for flight
training, then it will meet this requirement for the exemption. If, however, the primary use of
theaircraft is for something otherthan for flight training (i.e., the school or CFl rents out the
aircraft toindependent pilots), then it will not qualify for the exemption.

Note: If the flight training school or CFl uses the aircraft primarily to rent toindependent
pilots (with the remaining use dedicated to flight training), not only will the aircraft not
qualify for the exemption, but the school or CFl may not purchaseit on a resale certificate.
Forthe sale of an item of tangible personal property (e.g., an aircraft) thatis purchased to
lease or rent to third parties to qualify as an exempt sale for resale, theitem must be used
exclusively for leasing or renting.’”°

Purchased by Non-Flight School Entity

If the aircraft is purchased by an entity that does not provideflight training but leases the
aircraft to an entity that does provide flight training, the purchasing entity may obtain the
aircraft free fromsales tax by providing a resale certificate. Further, the entity should not
charge sales tax on the lease payments made by theflight training school or CFI.

However, if the purchasing entity only leases the aircraft to the flight school or CFl on a part-
time basis and retains the aircraft for its own use part of the time, or if it cancelsthe lease at
a future time and commits the aircraft at that timeto its own use, then the original purchase
is not truly a purchase for resale, and the entity will owe sales or use tax.

Uses of an Aircraft Purchased by a Flight Training School or CFI

Charges made by theflight training school or CFl to students for flight training are considered
charges for nontaxable services and are not subject to the sales and use tax. Further, if the
flight training school or CFl occasionally charters the aircraft and provides the pilot, the
charges for the charter service are for a nontaxable service and are not subject to the sales
and usetax. However, ifthe flight training school or CFl occasionally leases the aircraft without
an operator to independent pilots, those charges are for the lease or rental of tangible
personal property and are subject to the sales and use tax.
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3. Newspapers and Periodicals

Tennesseelaw exempts periodicals printed entirely on newsprint or bond paperand
distributed no less frequently than monthly and advertising supplements or other printed
matter distributed with the periodicals.””" Periodical is defined as:

= Publications consisting of successive issues published at regular intervals.”’?
4. Healthcare Products

EffectiveJanuary 1, 2008, Tennessee law was amended to adopt new medical equipment
and drug definitions that follow the Streamlined Sales and Use Tax Agreement. The sales
and usetax exemptionswere also amended to conformto the use of the new definitions.

Prescription Drugs

Drugs prescribed by a licensed physician for human use are exempt fromsales and use
tax. This exemptionincludes prescription medical oxygen. Furthermore, allinsulin, whether
or notit is dispensed pursuant to a prescription, is exempt from the sales and use tax.”’?

“Drug”is defined as:

= Acompound orsubstancethatisrecognizedin the USPharmacopoeia,
Homeopathic Pharmacopoeia of US, or National Formulary, is used in diagnosing,
curing, mitigating, treating, or preventing disease, and affects the structure or
function of the body.””*

Adrugis notfood or food ingredients, a dietary supplement, or an alcoholic beverage.
“Prescription” is defined as:

= Anorder, formulaor recipe issued in any form of oral, written, electronic, or other
means or transmission by a duly licensed practitioner authorized by the laws of this
stateand includes doctor's orders written on a patient'schart.”’>

The licensed practitioner prescribing the drug is not required to be licensed in Tennessee if
the practitioner’slicensed profession (e.g., physician, physician’s assistant) is one that could
be licensed in Tennessee with the authority to issue the prescription. This exemption may
include over-the-counterdrugsifthey are obtained by a prescription. An over-the-counter
drug must contain alabel identifyingit as a drug, with either a drugfacts panel (example
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below) or an activeingredients ist.

Drug Facts

Active ingredient (in each tablet) Purpose
Chiorpheniraming Maleatd 2 MQ......ccouiusussmsassarsarersrmsmsimimmmsinssassasarmsmnssiissinion Antihistamine

Uses temporarily relieves these symptoms due to hay fever or other upper respiratory
allergies: msneezing Mrunny nose M itchy, watery eyes m itchy throat
| .

Warnings

Ask a doctor before use if you have

mglaucoma ma breathing problem such as emphysema or chronic bronchitis

m trouble urinating due to an enlarged prostate gland

Ask a doctor or pharmacist before use if you are taking tranquilizers or sedatives
When using this product

m drowsiness may occur B avoid alcoholic drinks

® alcohol, sedatives, and tranquilizers may increase drowsiness

m be careful when driving a motor vehicle or operating machinery

m excitability may occur, especially in children

If pregnant or breast-feeding, ask a health professional before use.

Keep out of reach of children. In case of overdose, get medical help or contact a Poison
Control Center right away.

o
Directions

adults and children 12 years and over take 2 tablets every 4 to 6 hours;

not more than 12 tablets in 24 hours

children 6 years to under 12 years take 1 tablet every 4 to 6 hours;
not more than 6 tablets in 24 hours

children under 6 years ask a doctor -

Drug Facts (continued) -~

Other information m store at 20-25°C (68-77°F)  mprotect from excessive moisture
e

Inactive ingredients D&C yellow no. 10, lactose, magnesium stearate, microcrystalline
cellulose, pregalatinized starch

The exemption does not include grooming and hygiene products that are not prescription
drugs, such as soaps, shampoos, antiperspirants, and mouthwashes, evenifsuchitems are
prescribed by a physician.

Durable Medical Equipment
Durable medical equipment is exempt from sales and use tax if it:””®
= |sforhomeuse; and
= |sprescribed by a physician for human use.
The exemption includes repairand maintenance parts and labor for qualified equipment.

“Forhome use” means that the equipmentis suitable and appropriate for usein the
patient’shome and will be used in the patient'shome.Home use may include use in
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residential facilities, such as nursinghomes, assisted care centers, and dormitories, if the
equipmentis sold to the individual using the equipment. It does not include sales of the
equipment to a facility itself, such as a hospital, clinic, or dental office.

“Durable medical equipment” is equipment that:

Can withstand repeated use;
Is primarily and customarily used to serve a medical purpose;
Generally, is not useful to a person in the absence of illness or injury; and

Is notwornin or onthe body.””’

Some examples of durable medical equipmentinclude:

Hospital beds

Ultrasounds

Humidifiers

IV poles

Blood pressure equipment
Blood glucose monitors
Nebulizers

X-ray machines

Durable medical equipment does notinclude mobility enhancing equipment; accessories,
attachments, and parts used in conjunction with durable medical equipment that are
intended for single patient use (e.g., masks, mouth pieces, tubing, filters); and disposable
medical supplies. Forexample:

Lancets, lancet devices, glucosetest strips, and control solutions are disposable
medical supplies and are subject to tax. Disposable medical supplies are notdurable
medical equipment for sales and use tax purposes and do not qualify for the
exemption for durable medical equipment for home use sold pursuanttoa
prescription.Insulinand Insulin syringes are exempt from tax.
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= Nebulizer accessories such as the masks, mouth pieces, tubing, and tee pieces are
considered single patient use items. When single patient use items are purchased as
a replacement or repair item, they are not durable medical equipment and do not
qualify for the exemption from tax for such equipment for home use sold pursuant
to a prescription.

o However, initial sales of masks, mouth pieces, tubing, and tee pieces sold in
conjunction with a nebulizer, whether separately itemized fromthe sales
price of the nebulizer, are durable medical equipment. Masks, mouth pieces,
tubing, and tee pieces sold in conjunction with the nebulizer to individuals
pursuantto a prescription are exempt from sales and use tax.

Foradditionalinformation, see Important Notice #15-26 on this topic.

Mobility Enhancing Equipment

Mobility enhancing equipment is exempt from the sales and use tax if it is prescribed by a
physician for human use. The exemption includes repair parts and labor for qualifying
equipment.’’®

“Mobility enhancing equipment” is equipment that is:
= Primarily used to increase that ability to move from one place to another;
®  Appropriatetouse in thehomeor a vehicle;
®  Notintended foruse by people with normal mobility; and

=  Nota motorvehicle or equipment on a motorvehicle thatis normally provided by a
motor vehicle manufacturer.’”?

Some examples of mobility enhancing equipment include:
= Wheelchairs

® Canes

Crutches

Grabbars

Chair lifts
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= Walkers
= Controlsinstalled on motorvehicles
= Motorized carts

Prosthetic Devices

Prostheticdevices that arefor human use are exempt from thesales and use tax.The
exemption includes repair parts and labor for qualifying devices.”®°

“Prostheticdevice” is a replacement or corrective devicethat is worn on or in the body and:

= Artificially replaces a missing part of the body;

" Preventsorcorrectsa physical deformity; or

= Supportsaweak or deformed part of the body.’®"
Some examples of prostheticdevicesinclude:

= Artificial arms and legs

= Necessary itemsworn towear an artificial limb

= Hearingaids

= Dental prosthesis

= |nsulinpumps

= Ankle braces

= Molded orthopedicshoes

= Pacemakers

= Heartvalves

A Corrective eyeglasses and contact lenses are specifically excluded from the
definition of “prosthetic devices.”
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Optometrists or opticians are considered the end users of corrective eyeglasses and
contact lenses and must pay thetax on their purchases of such items.”8?

Tennessee provides a sales or use tax exemption for component parts of prescription
eyewear, including replacement parts and industrial materials, sold to, and used by a
person engaged in Tennesseein the business of operating an optical laboratory at which
prescription eyewear is manufactured or fabricated. A taxpayer claiming this exemption
must also own or operate the facilities at which the eyewear is ultimately dispensed to
patients. However, the taxpayer must pay sales or use tax on the purchase price of all
prescription eyewear that it dispensesto patientsin Tennessee.’®3

Other Healthcare Exemptions

Several other medical devices, equipment, and items are exempt from sales and use tax,
including:

= Oxygendelivery equipment - this exemption includes repair parts and labor,
componentsand attachments for single patient use, and disposable medical
supplies used to deliver the medical oxygen;’8

= Kidney dialysis equipment - thisexemptionincludes repair parts and labor and
components and attachments for single patient use; 8>

B Enteral feeding systems - this exemption includes repair parts and labor and
components and attachments for single patient use; 8¢

= Syringesused to administerinsulin;’®’

=  Disposable medical supplies prescribed by a physician, such as bags, tubing,
needles, and syringes, used for intravenous administration of prescription drugs
outside of medical facilities;”8

= Drugsamples producedin state but distributed outside the state;’®°
= Prescription drugs distributed free by manufacturers;”9°
= Ostomy products - non-prostheticand disposable;”°' and

= Diabetictesting suppliessuch as lancets, test strips for blood glucose monitors,
visual read test strips, and urine test strips are exempt from tax.”?
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Medical Professionals and Facilities

Physicians and dentists are the users and consumers of tangible personal property and
taxable services that they usein the practice of the medical and dental professionsand must
pay sales or use tax on taxable purchases. Fees for their professional services are not
subject to tax. In cases where physicians or dentists engage in making sales of taxable
products apart from their professional services, they must collect and remit sales or use tax
onsuch retail sales.”®*

Hospitals, treatment facilities, clinics, and sanitariums are engaged in the business of
rendering medical services and are the users and consumers oftangible personal property
or taxable services that are used and consumed in connection with the operation ofthe
institution or facility. In cases where the hospital or other treatment facility engagesin
making sales of taxable products apart from rendering medical services, it must collect and
remit sales or use tax on such retail sales.”®*

Please see the following links for the Department’s published guidance on prescription
drugs, medical equipment, and a comprehensive list of specific products and equipment:

Important Notice 07-18 - Prescription Drugs

Important Notice 07-22 - Medical Equipment

Healthcare Products List

Use-Based Exemptions

1. Vehicles, Vessels, and Aircraft - Removal from Tennessee

Motorvehicles and certain trailers (semi-trailers or pole trailers) that are subject to
registration and titling or identification in Tennessee may be purchased tax exempt if the
vehicles/trailers are removed from Tennessee within three days of the purchase.’® Sellers
and purchasers should use the 3-day removal affidavit available here.

This exemptionincludes automobiles, trucks, recreational vehicles (RVs), off-highway motor
vehicles (all-terrain vehicles (ATVs)), any motorcycle commonly referred to as a dirt bike,
dunebuggies, snowmobiles, or other vehicles designed to travel exclusively over snow or
ice.”%®

Note, thisexemption does not apply to trailers that are not registered.
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= Stand-alone purchases ofboat trailers or other watercraft trailers and purchases of
utility trailers for personal, noncommercial use are not required to be registered in
Tennessee and, therefore, do not qualify for the three-day removal exemption.

Trailers

Trailers that qualify for the exemption include any type oftrailer used for commercial
purposes including utility trailers, manufactured and mobile homes, camping and travel
trailers, and boat trailers or other watercraft trailers purchased in conjunction with aboat or
otherwatercraft that also may be purchased using the three-day removal exemption.

Trailers purchased by farmers, nursery operators, and timber harvestersto be used
primarily for agricultural purposes or used on highways for hauling agricultural and livestock
products orequipment do not qualify for the three-day removal exemption. Livestock
trailers and trailers used for off-highway agricultural purposes may be purchased tax
exempt by qualified farmers that provide an Agricultural Sales and Use Tax Exemption
Certificate.

Boats, Motorboats, and Other Vessels

Boats, motorboats, and othervessels subject to registration under Tenn. Code Ann. § 69-9-
206 that are not registered in this state and are removed within three days of the buyer
taking physical possession of the vessel are exempt from sales and use tax. This exemption
also applies to sail boats, jet skis, and any other watercraft propelled by sail or machinery
and used as a mode of transportation on water.”®’

Motor Vehicles, Trailers, Boats, Motorboats, and Other Vessels 3-day Removal Affidavit

Purchasers must complete an affidavit stating theirintention to register the itemin their
home state and the dealer must keep the affidavit on file to document the exempt sale. The
Seller/Purchaser Affidavit of Exemption for Motor Vehicles, Trailers, and Boats Sold for
Removal from Tennessee within Three Days must be completed and signed by boththe
buyerand seller. This form must be completed in duplicate at the time of sale. The seller
should retain the original as a part of the transaction documents and provide the copy to the
purchaser. The seller should not attach thisform toits sales and use tax returns or mail it to
the Department of Revenue.
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Helicopter and Airplane Sales

For helicopterand airplane sales, out-of-state residents may purchase the aircraft in
Tennessee without the payment of tax if the aircraft will be located outside of Tennessee
and is in fact removed from Tennessee within 30 days from the date of purchase.”*®

Anytime an aircraft is purchased, sold, or importedinto Tennessee, a person is required to
complete the Affidavit of Transfer of Aircraft/Helicopterand send it in to the Department of
Revenue.

When the affidavit is completed, both the seller and the purchaser should sign it. A copy of
the purchase agreement or sales invoice should be attached along with the affidavit, to
verify the sales price of the aircraft. When both documents are complete, they should be
mailed to the address listed on the affidavit form. A taxpayerthat does not believe sales or
use taxis due onthe purchase, sale, orimportation ofthe aircraft, should still provide the
Department with the affidavit along with an explanation and documentation to support this
determination.

2. Pollution Control

Tennessee provides a sales and use tax exemption, credit, or refund of tax paid for any
system, method, improvement, structure, device, or appliance that is required and primarily
used to bring the purchaserinto compliance with the federal, state, or local pollution control
laws or regulations.”®?

An exemptionisalso available for repairs, repair parts, and installation services for a
pollution control system, method, improvement, structure, device, or appliance that is
required and primarily used for pollution control.

Tennessee provides an additional exemption or credit for 100% of the sales and use tax for
equipment purchases by an automobile body paint shop to comply with emission control
standards and regulations.®°° This exemption may be taken in addition to the general
pollution control exemption.

Tennessee also provides an exemption or credit for 50% of the sales and use tax for
purchases of replacement equipment that dry cleaners purchase in order to comply with
emission control standardsimposed by governmental agencies.®' This exemption may be
takenin addition to the general pollution control exemption.
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Entities that process, treat, or control pollution created by others are not eligible for this
exemption. Ataxpayer may complete an application and be issued the Pollution Control
Exemption Certificate. Alternatively, the purchaser of qualified materials may contact the
Department for a refund of taxes paid and provide the Department with the information
includedin the application for exemption to receive the refund.

Contractor Use of Pollution Control Exemption Certificate

A contractor can be issued an exemption certificate for a specific pollution control project if
the contractor provides orinstalls pollution controlitems that will be owned or leased by the
purchaser on whose behalf theworkis being performed. The contractor's exemption
certificate will be valid only for a specific purchaser’s pollution control project. If the sales
and usetaxes have already been paid by the contractor, the approved application, contract
information, refund claim, and copies of purchasesinvoices will be used to support arefund
or credit directly to the purchaser.

3. Green Energy Production Facility

Tennesseelaw provides asales and use tax exemption orauthorization to receive a credit
(100% of sales tax paid) or refund for sales or use tax paid on purchases of machinery and
equipment used to produce or store electricity in a certified green energy production
facility. 802

A certified green energy production facility is:

= Afacility certified by the Tennessee Department of Environmentand Conservation
(“TDEC") as producing or storing electricity using clean energy technology. This
technology generates electricity using renewable energy sources.

Purchasers must first complete and submit to TDEC the Application for Certification of Green
Energy Production Facility / Production of Electricity. The application and instructions are
available on TDEC's website. TDEC will review the application to determineif the facility
meetsthe criteria of a Certified Green Energy Production Facility. Approved applications
certifying that the facility qualifies are sent to the applicant and to the Department of
Revenue.

The purchaser must then submit to the Department of Revenue the Supplement Application
for the Certified Green Energy Production Facility sales and use tax exemption. A contractor
for the purchaser can be issued an exemption certificate if the contractor provides orinstalls
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pollution controlitems that willbe owned or leased by the purchaser. The contractor's
exemption certificate will be valid only for a specific purchaser’s pollution control project.

Exemption Administration
1. Exemption Certificates
“Ordinary Care” Provision - History

Prior to adoption ofthe Streamlined definition of “retail sale,” Tennessee's definition of
“retail sale” included the following language that provided the authority for“Rule 68" and
the“ordinary care” provision. This language was deleted from Tennessee’s definition
effective January 1, 2008:

Any sales for resale must, however, be in strict compliance with rules and
regulations promulgated by the Commissioner. Any dealer making a sale for
resale which is notin strict compliance with rules and regulations shall be
personally liable for and pay the tax.

In connection with the removal of the above language from the definition of “retail sale,”
TENN. Comp. R. & REGS. 1320-05-01-.68(4) was amended in 2008 to remove the following
language:

= [fawholesaler or dealer sells tangible personal property or taxable services free of
theSales or Use Tax on a certificate of resale when he knows, or should know in the
use of ordinary care, that the property or service which he is selling is not for resale
by the purchaser but is for the purchaser's own use or consumptionin his business
or otherwise, theregistration certificate of the wholesaler may be revoked by proper
action by the Commissioner, and he shall be liable for the tax.

In conjunction with the above changes, which became effective as of January 1, 2008, Tenn.
CodeAnn. 8 67-6-409 was amended to provide exemption administration procedures for
sellers when purchasers claim an exemption. Whilethe “ordinary care” requirement for
sellers when accepting resale certificates has been repealed, the provisions of Tenn. Code
Ann. § 67-6-409 replace the“ordinary care” provision with revised and updated obligations
of the seller that apply to all types of claims of exemption, including but not limited to sales
forresale.
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Types of Exemption Certificates

To claim a sales or use tax exemptionin Tennessee, a taxpayer must first apply and qualify
for that exemption.Once the purchaser has qualified for the exemption, the Department
will issue a certificate or letter confirming the taxpayer's exemption. The purchaser then
should provide the retailer with a copy ofthe certificate/letter when makingits purchase.
The following certificates/letters are issued by the Department and can be found here:

= Agricultural certificate of exemption or card

= Common carrier limited direct pay

= Direct pay permit

® |ndustrialmachinery certificate of exemption
= Warehouse or distribution facility

®  Research and development

= Non-profit certificate of exemption (out-of-state entity may use copy of 501(c)(3)
determination letter)

®  Headquarters private communication exemption letter
" Call-center tax exemption certificate

= Pollution controlexemption certificate

" Greenenergy exemption

= Datacenterexemption

= Qualified film production exemption

®  Broadband infrastructure exemption

2. Streamlined Certificate of Exemption

Ataxpayerthat has qualified for an exemption may use a Streamlined Sales and Use Tax
Certificate of Exemption. The Streamlined Certificate is a multi-purpose exemptionform
designed to make it easier for sellers to obtain and maintain exemption documentation by
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using a single form instead the various state forms. The Streamlined Certificate authorizing
tax exemption or direct pay by another state may not be used by the purchaserto make
tax exempt purchasesin Tennessee. Forexample:

= Ataxpayerwith a manufacturer's exemption certificate issued by the Georgia
Department of Revenue cannot make purchases tax exempt in Tennessee using the
Georgiaexemption authorization number.

The Streamlined Certificate of Exemption form may be completed on paperor
electronically. The certificate has a Multi-State Supplemental Attachment form that can be
used with the Streamlined Certificate so that a purchaser can complete one form for all
states. The form must be fully completed and contain the purchaser'sname, address,
type of business, reason for exemption, and the Tennessee authorization number,
and the form must be signed by the taxpayer (this only appliesto the paper certificates).8

The followingis a list of common exemptionsthata purchaser can report using the
Streamlined Certificate, including the accompanying Tennessee exemption information that
is required to be reported on the certificate:

= Agriculturalexemption - TN agricultural exemption number

= Common carrier - TN common carrier sales tax number/exemptionletter

= Direct pay permit - TN direct pay permit number

= |Industrial machinery/energy/water exemptions - TN industrial machinery number
= Warehouse or distribution facility - TN exemption number

= Research and development - TN exemption number

= Nonprofitand education exemption - TN nonprofit exemption number

= Headquarterscomp/telecom center (private communications) - TN exempt license
number

= (Call center (telecommunications) - TN exempt license number

A Tennessee tax exemption certificate or license numberis required to authorize direct pay
or to claim an entity-based tax exemption for Tennessee sales and use tax purposes, except
in the case of a non-resident entity with avalid 501(c)(3) federal exemption. Certain
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Tennessee exemptions do not require the purchaserto obtain a Tennessee exemption
number, such as a Tennessee government exemption.In such instances, a purchaser must
provide anothertax ID numberissued by this state (sales tax account number) orits FEIN, as
is the case for a Tennessee government or a non-resident entity with 501(c)(3) federal
exemption. Purchasers may not use a Streamlined Sales Tax ID numberto claim a tax
exemption or direct pay authorization for Tennessee sales and use tax purposes. For
example:

= Anon-resident entity with a 501(c)(3) federal exemption may use a Streamlined
Certificate to claim exemption by marking “Other” for “Reason for Exemption” (No.5,
Line L) and adding an explanation that the purchaserisa non-resident 501(c)(3)
entity. Auditors with concerns regarding the validity of a claim for exemption may
contact the IRS Exempt Organizations Customer AccountServices at (877) 829-5500
to verify if an entity has a valid federal exemption.

If the Streamlined Certificate indicates the purchaser is claiming a tax exemption or direct
pay authorization under another state’slaws(No. 1 on the form) orif the “State of Issue” (No.
3 on theform) for thetax ID number on the certificate is a state otherthan Tennessee, the
auditor may allow the seller an opportunity to obtain from the purchaser the missing
Tennessee exemption certificate or direct pay authorization, which mustinclude the
exemption or license numberissued by Tennessee. There are certain exceptions when
claiming the sale for resale exemption.

The Streamlined Certificate must indicate the purchaser’s reason for exemption. When the
“Reason for Exemption”is“Other”(No.5, Line L), the purchaser is required to includean
additional explanation.

3. Exemptions Not Requiring a Certificate

There are othertypes of Tennessee exemptions that do not require pre-qualification with
the Department and issuance of a Tennessee exemption certificate. The Department has
blankfill-in forms available on its website that may be used for claiming these types of
exemptions. Sellers and purchasers may use the Streamlined Certificate instead of the
Tennesseefill-in-the-blank exemption forms for claiming and documenting the following
Tennessee exemptions:

" Federal government

" Rural electric cooperatives
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= Community service cooperatives

= Governmental utility districts

®  Tennesseestate government

= Tennessee county or municipality government
= Veterinarians purchase of livestock drugs

= Aircraft used for flight training

=  Homecommunication terminals purchased by video programming service
providersfor lease

= Electric generating and distribution systems®®*

= Resourcerecovery facilities

= (Coal gasification plants and distribution systems
= Telephonecooperatives

= Churches and private universities, when purchasing construction materials

4. Relief of Liability

Dealers making sales of tangible personal property and furnishing services that are subject
tothe sales tax to vendees exempt from payment of the sales and use tax shall obtain and
keep, as a part of their books and records, appropriate exemption certificates. Dealers shall
likewise obtain and keep, as a part of theirrecords, appropriate exemption certificates for
sales of tangible personal property that is not specifically exempt from sales and use tax,
but which may be used in a manner that will exempt it from the sales or use tax.8

Absent fraud or illegal solicitation, when the seller obtains a fully completed exemption
certificate at the time of sale or within 90 days subsequent to the time of sale, the seller is
not liable for sales taxif it is determined that the purchaserimproperly claimed an
exemption.

If a fully completed exemption certificate or electronicidentifying information is obtained
by the seller more than 90 days following the date of the sale, the seller is liable for the
sales tax unless the certificate or electronicidentifyinginformation was taken in “good
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faith.”

“Good faith” meansthat the seller obtained a certificate that claims an exemption that:
= Was statutorily available onthe date of the transaction;
= Could be applicable to theitem being purchased; and
= |sreasonablefor the purchaser's type of business.

If the claim for exemption does not meet all three criteria above and the completed
certificate was obtained more than 90 days after the sale, the claim for exemption should
be denied and the seller assessed the sales tax.

All sales for which an exemption has been claimed, but which are not supported by
exemption certificates, will be deemed retail sales, and the dealer will be held liable for the
sales or use tax due thereon.8%
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Chapter19: Manufacturers

There are numerous exemptions that apply specifically to manufacturers, including the
purchase of industrial machinery, industrial supplies, and energy fuel and water used in the
manufacturing process. Below is an overview of these exemptions, specificexamples, and
information about howto apply forand use the Certificate of Exemption for Industrial
Machinery.

1. Industrial Machinery

The sale, lease, or rental of “industrial machinery” is exempt from Tennessee state and local
sales and use tax.®%” “Industrial machinery” is defined in pertinent part as:

= Machinery, apparatus, and equipment with all associated parts, appurtenances,
and accessories, including hydraulic fluids, lubricating oils, and greases necessary
for operation and maintenance, repair parts, and any necessary repair or taxable
installation labor therefor, thatis:

= Necessaryto, and primarilyfor, the fabrication or processing of tangible
personal property for resale and consumption off the premises. .. where the
use of such machinery, equipment or facilities is byone who engages in such
fabrication or processing as one’s principal business.?%®

For purposes of the exemption, a manufactureris defined as:

= Onewhoengagesin the fabrication or processing of tangible personal property for
resale and consumption offthe premises as one’s principal business.®

Manufacturingis a taxpayer's principal business if more than 50% of its revenues at a given
location are derived from fabricating or processing tangible personal property for resale.®'°
A manufacturerdoes notinclude any entity whose principal business is the preparation of
food forimmediate sale.?'" Additionally, a manufacturer does not include contractorswho
fabricate and install their products to realty, such as a structural steel contractor.

“Processing” is not defined in Tennessee sales tax law; however, the Tennessee Supreme
Court defined the term to mean “essentially a transformation or conversion of materials or
thingsinto a different state or form from that in which that originally existed - the actual
operationincident to changing them into marketable products.”8'?

282 |Page



TN

'Revenue

In addition to machinery and associated parts and accessories, the following items may
qualify for exemption when purchased by a qualified manufacturer:

®  Machinesusedto generate, produce, and distribute electricity, steam, and water.

Equipment for transport of raw materials and finished product to and from the
process.

Repair and installation of industrial machinery.

Pollution control equipment needed to control or eliminate air or water pollutants
resulting from the manufacturing.

Separately metered energy fuel comingin direct contact with the product during
manufacturing.

Separately metered water comingin direct contact with the product.

Machinery for packaging manufactured items.

Machinery for remanufacture of industrial machinery.

Machinery, apparatus, equipment, and materials for mining.

Machinery, apparatus, and equipment for conversion of tangible personal
property into taxable specified digital products forresale.

Machinery for fabrication of asphalt/crushed stone to be used by contractors for
roads funded by tax revenues.

Industrial materials and supplies (A Certificate of Exemption for Industrial
Machinery is not required to purchase industrial materials).®'3

Pollution Control Facilities

Industrial machinery includes:

Pollution controlfacilities primarily used for air pollution control or water pollution
control, where the use of such machinery, equipment or facilities is by one who
engages in such fabrication or processing as one’s principal business, . .. or such use
by a county, municipality, or water and wastewater treatment authority created by
private act or pursuant to the Water and Wastewater Treatment Authority Act,
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compiledin title 68, chapter 221, part 6, or a contractor pursuant to a contract with
the county, municipality, or water and wastewater treatment authorityforusein
water pollution control or sewage systems®'4

A pollution controlfacility is defined as:

Any system, method, improvement, structure, device or appliance appurtenant
thereto used or intended for the primary purpose of eliminating, preventing or
reducing air or water pollution, or for the primary purpose of treating, pretreating,
recycling or disposing of any hazardous or toxic waste, solid or liquid, when such
pollutants are created as a result of fabricating or processing by one who engagesin
fabricating or processing as such person's principal business activity, which, if
released without such treatment, pretreatment, modificationor disposal, might be
harmful, detrimental or offensive to the publicand the public interest?®'>

Qualifying pollution control facilities do notinclude freshwater treatment facilities, as these
facilities are not likely treating water to remove contaminants that constitute pollution.
However, freshwater treatment facilities still likely qualify for the industrial machinery
exemption.®'®

2. Industrial Materials and Supplies

To be exempt, theindustrial supplies must be for future processing, manufacture, or
conversioninto articles of tangible personal property for resale where the industrial
materials become a component part ofthefinished product orare used directly in
fabricating, dislodging, or sizing.8'” Furthermore, materials and supplies comingin direct
contact with, and which are consumed within 25 consecutive calendar days ofthe
processing of manufactured products are not subject to sales tax.®'®

3. Energy Fuel and Water

Energy fuel and water used by a manufacturerin a manufacturing facility that does not
qualify for the industrial machinery exemption may be purchased at reduced rates:8'

= Energy fuel is subject to a reduced statetax rate of 1.5% (thereis no local tax on
electricity and other energy fuels).82°

=  Wateris subjectto a reduced statetax rate of 1% and a local tax rate of 0.5%.8%"
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If the purchases are used for administrative offices, warehouses, or nonmanufacturing
buildings that are not located at the same location at which the manufacturing occurs, even
if owned by the qualified manufacturer, the reduced tax rates would not apply.

Exempt Energy Fuels and Water

If the water, electricity, or other energy fuels purchased by a qualifying manufacturer are
used exclusively inthe manufacturing process and comein direct contactwith the product
being manufactured, then such purchases may be made exempt from sales tax.8%?

“Direct contact” means:

= The water, electricity, or energy fuel must touch the product, with no intervening
barrier betweenthetwo. An example of a barrier might be a containerthatis holding
a product being heated. The container would act as a barrier and prevent the water,
electricity, or chemical energy produced from the combustion of energy fuels from
cominginto direct contact with the product being manufactured.

= Note, however, thatif the container did not completely encompass the product, but
instead left a portion of the product exposed, then the water, electricity, or chemical
energy produced from the combustion of energy fuels may still comein direct

contact with the exposed portion.

Electricity qualifies for this exemption only when the electrical current is directly applied to
the product being manufactured. Examplesinclude:

= Electrolysis, and

= Induction melting, where an electrical current flows through the product, heatingthe
product to a molten state. This processis often used in a foundry operation.

If either of these processes are used, the manufacturer will be entitled to the exemption
becausethe electricity is deemed to comein direct contact with the product being

manufactured.

Alternatively, an electrical current that is converted to thermal energy through a heating
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element and then transferred to the product being manufactured by the heating process
(unlessthe product is glass) does not qualify for the exemption because the electrical
current itself does not comeinto direct contact with the product being manufactured.®>?

Gas, fuel oil, coal, and other energy fuels qualify for the exemption ifthey comein direct
contact with the product being made or if the chemical energy resulting from the chemical
reactions occurring through the process of combustion or burning comes in direct contact
with the product being made.®?* Note that it is not necessary for the flame/fire created as a
result of the burningto come in direct contact with the product if the chemical energy
produced does.

To receive the above-described exemption, the manufacturer must be able demonstrate
thatthewater or energy fuel is used exclusively in a qualifying manner.

A A manufacturer candemonstratewateror energyfuelis used exclusively
in a qualifyingmanner generally by meteringthe water, electricity, or
other energyfuelsseparatelyfrom anyother such fuelsusedin the facility.

Thus, in the case of an audit, taxpayers should be aware that the auditor will likely check for
separate metering or other evidence demonstrating an exclusive use. Taxpayers should
carefully consider how to track usageif not using metering, as thiswill undergo additional
scrutiny during an audit.

In additionto the above-described exemption, there are several other specific exemptions
for water, electricity, or other energy fuels, such as:

= Anywater orenergy fuel produced by the manufacturer or extracted by the
manufacturer fromits own facilities.??°

= Electricity used to generate radiant heat to produce heat-treated glass.®?°

= Naturalgas usedin the production of primary aluminum, aluminum sheet and foil,
and aluminum can sheet products.’

The aboveitems are exempt from sales or use tax if purchased or used by a qualified
manufacturerin the manufacturing process.
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To report sales of electricity, energy fuels, natural or artificial gas, coal, and fuel oil sold to a
qualified manufactureron the sales and use tax return, follow the below steps:

= ReportsalesonLine 1.
= Exempttheindustrialenergy fuels on ScheduleA, Line 9.

= Then, reportsales (excluding direct contact/fully exempt energy fuels) on Schedule C,
Line 5.

= Tax will be calculated at the reduced staterate of 1.5% on Line 6.

To report sales of water sold to or used by a qualifiedmanufacturer onthe salesand use
tax return, follow the steps below:

= ReportsalesonlLine1.
= Exemptindustrialwateron ScheduleA, Line 9.
= Reportsales (excluding direct contact/fully exempt water) on Schedule C, Line 3.

= Tax will be calculated at thereduced staterate of 1% on Line 4 and thereduced local
rate of 0.5% onLine 10.

4. Manufacturing Location

As previously mentioned, the Department considers alocation to be a manufacturing
location if over 50% of the taxpayer's revenues ata given location are derived from
processing or fabricating tangible personal property forresale. This is referred to as the 51%
test.??® Determining what constitutes a location is a fact-specificinquiry.

Example of a Location
= Acompany manufactures concrete blocks and has a retail sales office at onesingle

property.The property is enclosed by one fence, has one address, and receives one
property tax bill. The manufacturing division and retail sales office have separate
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managers and employees that work independent of each other. The divisions have
separate utility bills and have separate books and records. However, these divisions
coexist. All concrete blocks made by the manufacturing division are sold out of the
retail sales office.

o This property would be considered one“location” for the purposes of
determiningwhether more than 50% of revenues are derived from the
processing or fabricating of tangible personal property.82°

o Notethat, depending onthefactual circumstances, it may be possible for
two locations to exist at the same property.

Manufacturer Exemption Certificate — Generally

A manufacturer must file an application with the Department of Revenue for each
manufacturinglocation and receive the Certificate of Exemption for Industrial Machinery.
Instead of presenting a copy of the Certificate of Exemption for Industrial Machinery, a
manufacturer may issue a fully completed Streamlined Sales Tax Certificate of Exemption,
which mustinclude theindustrial machinery exemption number.

1. Contractor Use of a Manufacturer’s Industrial Machinery Exemption

Contractorsinstalling industrial machinery may not use the manufacturer's exemption
certificate to make exempt purchases. However, the contractor may apply forits own
exemption authorization number, which willapply only to that manufacturer’s project. This
enables the contractorto purchase the industrial machinery and any installation supplies for
the manufacturer’s facility exempt from tax.

To apply, contractors should use the same application form used by manufacturersthat is
available onthe Department’s website and linked here.

Miscellaneous Issues and Examples

= Concretecompanies may purchasefrontor rear dispensingtrucks. Frontdispensing
trucks are designed to dispense from the front and are sold standard with such
dispensing configuration (an exampleis a Terex mixer truck). A rear dispensingtruck
is a modification that can beinstalled on a truck. Front dispensing trucks are
completely exempt as industrial machinery. However, for rear dispensing trucks, the
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cost of the mixer portion is exempt as industrial machinery, but the truck is not. If a
rear dispensingtypetruck and mixer are purchased, and the mixer portionis
separately stated on the invoice, the mixer would be considered exempt industrial
machinery.

A businessthat holds an industrial machinery exemption certificate purchases or
rents scaffolding for work on a large piece of machinery. Thescaffolding does not
qualify for the industrial machinery exemption. Generally, industrial machinery and
equipment, along with all associated parts, are exempt from sales tax. Furthermore,
repair parts and any necessary repair or installation laboris also generally exempt.
However, thescaffolding is nota repair part to which exemptrepair and installation
labor relates. The scaffoldingis one step removed from the industrial machinery
exemptioninthatit is equipment used by a person performing an exempt repair or
installation service.

In Beare Co. v. Tenn. Dept. of Revenue, 858 S.W.2d 906 (Tenn. 1993), the Tennessee
Supreme Court considered whether the freezing and preservation of food products
constituted “processing’ for purposes of Tenn. Code Ann. § 67-6-206.%%° Specifically,
the court considered whether The Beare Company engaged in the business of
preserving food products through freezing and cold storage and was entitled to the
reduced sales tax rate under Tenn. Code Ann. 8 67-6-206(b)(1) for retail sales of
certain energy fuels, when sold to or used by manufacturers. In making its
determination, the court examined the definition of “manufacturer” under Tenn.
Code Ann. § 67-6-206(b)(2), which states that a manufactureris “one whose principal
businessis fabricating or processing tangible personal property for resale.”

o The Beare Company'srevenueswere derived from four types of activities:
“blast freezing,” “handling,” “preservation,” and “special services.” 3! “Blast
freezing” was performed on food productsreceived by the company ina
fresh or raw condition. These goods were frozen by lowering the
temperature ofthe productsto zero degrees Fahrenheit or belowwithina
period of 72 hours.?32“Preservation” was the storage of previously frozen
goodsin holding freezers, where the products were maintained in a frozen
state.®33* The purpose of preservation storage was to maintain the low
temperature of the productsto prevent deteriorationor spoilage.®*

"u

o The Tennessee Supreme Court examined different definitions of
“processing” put forth by courtsin other states, all of which required a
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changein the state, form, or condition ofthe original materialin orderfor
“processing” to occur.8% The court concluded that the change in form of the
raw food productsto a frozen condition, and the maintenance of such
frozen condition, could be considered “processing.”#3¢ Specifically, the court
held that theinitial blast freezing, together with the maintenance of that
frozen condition, constituted “processing” for purposes of Tenn. Code Ann.
§ 67-6-206(b)(2).2*” Conversely, the court held that, with respect to the
“preservation” service whereby the taxpayer stored already frozen goodsin
holding freezers, “the mere preservation ofthe prefrozen condition” did not
constitute “processing.”38

= The Department has numerous additional examples on its website by way of tax
rulings. Rulings dealing with industrial machinery orequipmentinclude, but are not
limited to, 14-13; 13-10; 13-06; 13-02; 12-24; 12-16; 12-02; 11-39; 11-30; and 10-23.
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Chapter 20: Credits

Tennesseelaw provides numerous credits against sales and use tax. This chapter contains a
brief overview of many of the most frequently used sales and use tax credits.

Sales or Use Tax Paid in Another State

To prevent multi-state taxation, personswho have paid a legally imposed sales or use taxin
anotherstate on the following itemsthat are used or consumed in Tennessee may claim
that payment as a credit against any use tax liability in this state:

Tangible personal property;

Computer software;

Computer software maintenance contracts;

Warranty or maintenance contracts covering tangible personal property; and

Taxable digital products.?3°

If the tax paid was less than what is duein Tennessee, the taxpayer will be liable for the
difference.®® For example:

ATennessee consumervisits Virginiaand purchases an expensive guitar while he's
there. He carries the guitar out of the store with him and returnsto Tennessee. He
was charged Virginia sales tax onthe purchase price of the guitar, but he owes use
tax on theguitarto Tennessee. The sales tax he paid to Virginiawas a legally
imposed tax because hetook titleand possession of the guitarin Virginia. Therefore,
he owes the difference between the Virginia sales tax he paid and the Tennessee use
tax due.

In contrast, the same customer ordered the guitar fromthe Virginia store. The
Virginia store shipped the guitar to the customerin Tennessee via FedEx and
charged the customer Virginia tax. The customer owes the full amount of use tax to
Tennessee. The Virginia tax hewas charged was not a legally imposed tax. This sale
was in interstate commerce. Virginialaw does notimpose sales tax on these sales.
The customertook title and possession in Tennessee, not Virginia. In this case, the
customerwould haveto seek a refund of the tax paid from Virginia.
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Persons claiming this credit may be required to furnish the name of the vendor fromwhom
they purchased the property and an affidavit that tax has been paid to suchvendor.ltis
important to notethat afee paid in another stateto register a motorvehicleis not a sales or
use tax and may not be claimed as credit for sales or use tax paid to another state.

Returned Merchandise

If a consumervoluntarily returns articles of property to a dealer after the sales or use tax
has been collected and remitted, the dealer may deduct the sales price of that property from
thetaxabletransactions shown onthe current month’s return.®*' The dealer must maintain
records clearly indicating that the price of theitem plus the sales or use tax was refunded to
the consumer.?4?

1. Merchandise Priced Over $1,600

If a single article of tangible personal property with a price greater than $1,600 is included in
GrossSales on Line 1 of a previous or current sales tax return, the article is returned, and
theretailer refundsthe purchaser the full price including sales tax collected, then the sales
tax return must be adjusted for theretailer to claim credit for the refunded tax. For example:

= Aretailer sells a ring in May for $3,500. The customerreturnstheringin July. The
retailer reports $3,500 on Schedule A, Line 5 Returned Merchandise onits July
return. On Schedule B, Line 2 Adjustments, the retailer reports $1,900, which is the
amount ofthe ring in excess of the $1,600 local option single article tax limitation
that was previously reported in May on Schedule B, Line 4. On Schedule C, Line 1
Single Article Sales from $1,600-$3,200, the retailer deducts $1,600 (theamount on
which the previously paid state single article sales tax was calculated).

If a retailer does not report the original sale of the itemin Gross Sales on Line 1 becausethe
itemwas returned in the same month, the retailer should not claim credit for the refunded
tax.

2. Merchandise less than or equal to $1,600

Adjustments must be madeto the sales tax return to claim credit for sales tax relating to
merchandise that:

= Hasa price thatis less than or equal to $1,600;
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=  Wasincludedin GrossSales on Line 1 of a previous or current sales tax return;
= [sreturnedtotheretailer; and
= The retailer refunds the purchaser the full price plus sales tax collected.

Forexample:

= Afurniturestore sells a chair in April for $1,500. The customerreturnsthechair in
May.The retailer should report on the May sales tax return $1,500 on Schedule A,
Line 5 Returned Merchandiseto receive a credit for state and local tax refunded to
the purchaser.

Trade-In Credit

Tennesseelaw providesthat wherea useditem is traded in as a credit or partial payment
toward the purchase of a used or new item, the sales tax onthe purchased itemis calculated
onthe price of theitem less any credit given for the traded-in item.843

1. Partial Payments

If a used item of tangible personal property istraded in as a partial payment towards the
purchase of another like kind item of tangible personal property (“trade-in credit”), the sales
taxon the purchased itemis calculated by taking the sales price of the purchased item and
subtracting the credit received for the traded-initem. This appliesto all trade-ins of tangible
personal property. For purposes of purchasing an automobile or truck, off-highway
motorized vehicles (as defined in Tenn. Code Ann. § 55-3-101(c)(2)), jet skis, and boats are
considered like kind items that may be traded in as partial payment towards the purchase of
the automobile ortruck. Forexample:

= Apersonis purchasinga newcomputer froma new and used electronics vendor.
Purchasertrades in his old computerand receives a $500 credit for it. He applies this
towardsthe purchase of a new $1,500 computer. He will owe sales tax on $1,000
($1,500 - $500 credit = $1,000). The purchaseris not required to provide proofthat
tax was paid previously, whetherin Tennessee or in another state, on the traded-in
item to receive any trade-in credit.

= A purchasermovesto Tennessee from Kentucky and brings with him his vehicle that
is registered in Kentucky.Accordingto Tenn.Code Ann. 8 67-6-210(b), he does not
haveto pay Tennessee use tax on his personalvehiclethat he has broughtinto
Tennessee. Purchaser decides to purchase a new vehiclein Tennessee a week after
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movingto the state and before he registers his old vehiclein the state.Hetrades in
his Kentucky registered vehicle for the new vehicle. He is allowed a trade-in credit for
theold vehicle (without having to show that tax was previously paid onthe old
vehicle), and sales tax on the new vehicleis calculated on the difference between the
price of the new vehicle and the amount oftrade-in credit he received.

2. Trade-In from Dealer's Business

A motorvehicle dealer may also receive a trade-in credit for sales and use tax purposes
whentradingin a vehicle used in the dealership’s business for anothervehicle from the
dealership’s inventory to use for the same purpose. Contrary to other transactionsinvolving
atrade in, thesales or use tax must have been paid previously on thevehicle being traded
in, and both vehicles must be titled and registered in the dealership’s name. For example:

= Anew and used vehicle dealership withdraws a vehicle from its inventory for use by
the dealership. Sales tax is paid onthe vehicle at the time of the withdrawal. The
dealership titles and registers the vehiclein its name. Two years later, the dealership
tradesin the vehicle for a newervehicle from itsinventory. The trade-in value of the
used vehicle according to the NADA Official Used Car Guideis $15,000. The price of
thenew vehicleis $20,000. The used vehicle will go back into the dealership
inventory.The new vehicle is titled and registered in the name of the dealership.The
dealership will owe sales or use tax on $5,000 ($20,000 - $15,000 = $5,000).

3. Receiving Credit

To receive the credit for sales tax purposes, actual credit must be given.If thevendor pays
for theitem thatis being traded in and the purchaser pays the full amount ofthe sales price,
then notrade-in creditis allowed, and sales tax is owed onthe full purchase price. For
example:

= A purchasersells his used refrigeratorto an appliance vendor for $50 cash. The
purchaser notices a new refrigerator the appliance vendor is selling. The purchaser
leaves thevendorand goes hometo take measurementsto ensurethe new
refrigerator will fit in his kitchen. Later that afternoon, the purchaser goes back to
the appliance storeand buysthe new refrigerator. The new refrigerator is on sale for
$100, and the purchaser pays $100 cash to thevendor. The purchaseris not entitled
to a trade-in credit for the amount hereceived for the used refrigerator earlier that
day and will owe sales tax on thefull purchase price of the new refrigerator ($100).
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4. Imported Vehicles

TENN. Comp. R. & REGS. 1320-05-01-.03(6) provides onelimited exception to the generalrule
regarding trade-ins. This rule prohibits a trade-in credit to be taken when calculating use tax
owed on an imported vehicle, if the traded-in vehicle was not registered in Tennessee in the
name of the purchaser of the imported vehicle. This rule specifically states that it only
applies to the calculation of use tax and does not apply to sales tax calculations. For
example:

= Apurchaserlives in Tennessee. He purchases a new vehicle in Kentucky and imports
thevehicle into Tennessee. The purchaser uses a Kentucky registered vehicle as a
trade-intoward the purchase of the new vehiclein Kentucky. The purchaser will owe
Tennessee use tax on thevehicle (note that he will get credit for any legally imposed
Kentucky tax that he paid on the purchase of the new vehicle). The purchaser will not
be allowed the trade-in credit when calculating the use tax owed on the new vehicle
and will owe use tax on the full purchase price of the newvehicle.

Repossession

A dealer who repossesses, or enforces a lien against, property the dealer has sold that has
an unpaid balance greater than $500 may deduct on the current return an amount equal to
the unpaid balance minus $500.24 The amount of unpaid balance eligible for deduction only
includes theamount that constitutes the principaland does not include:

= |nterest
= Carryingcharges

= Othersimilar charges®*®

The dealer must document the credit by maintaining records regarding the sale. The
documentation should include the following information:

= |dentification of parties and itemsinvolved.
= The datesofthesale and repossession.

= The amount oftheoriginal price to the purchaser upon which sales tax was dueto
be paid.
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= The amount of unpaid balance which forms the basis for the deduction.®4

Banks or other financial institutions purchasing contracts without recourse from dealers
selling tangible personal property may not claim any deduction or credit for any unpaid
balances remaining due on any property which has been sold by the otherdealer on a
security agreement or othertitleretained instrument, and later repossessed, or which
resulted from any otheraction to enforce thelien.?*” This concept applies eveniif the
financial institution is owned by the same party that ownsthe dealer.

1. Examples
Example 1

A dealer sold a car for $5,000. The dealer financed the sale. The buyer defaulted on the note
after payinga $500 down payment and monthly payments totaling $2,500. $500 of the
monthly payments was for interest. The buyer also paid a $100 doc fee and business tax of
$15.30.

On the car dealer's books, the customer’s account appeared as follows:

Docfee $100.00
Business tax $15.30
State salestax $358.08
Local sales tax (2.75%) $44.00
Statesingle article $44.00
Total sales price plustax $5,561.38
Down payment $ 500.00
Payments($500 applied tointerest) $2,500.00

Loan amount(salesprice, lessdown payment) $5,061.38

Payment on principal (payments, less interest) $(2,000.00)
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Late fees $250.00
Towingfees $ 100.00
Balance owed, per dealer'srecords $3,411.38

Payment amounts attributed to the principle and to interest should be separately specified in
records.

The amount of credit for sales tax that the dealer is allowed is computed as follows:

State Taxable LocalTaxable StateSingle Article

Sales price, excluding tax $5,115.30 $ 1,600.00 $ 1,600.00
Less: down payment $ (500.00) $ (500.00) -

Less: paymentson principal $(2,000.00) $(1,100.00) $(900.00)

Unpaid principal $2,615.30 $0.00 $ 700.00

Less: required reduction $ (500.00) - $ (500.00)

Repossession creditbase $2,115.30 $0.00 $ 200.00

Multiplied by tax rate x 7.00% X 2.75% X 2.75%

Credits $ 148.08 $0.00 $5.50

On thesales taxreturn, $2,115.30 would be deducted on Schedule A, Line 8 for
repossessions. This amount would also be added back on Schedule B, Line 2 for local tax.

To receive the state single article credit on the sales tax return, divide the $5.50 credit by
0.07 and enterthisamount, $79.00, on ScheduleA, Line 9 and Schedule B, Line 2. This
amountwould beincluded on Sch. B, Line 2 - Adjustments, to ensurelocal tax is not
refunded (because the local taxable amount of $1,600 was paid by the down payment and
part of the payments on principal). This will ensure that the deduction on Sch. B, Line 2 from
will not be excluded from thelocal taxable base.
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Because thelocal single article is taxed before the state single article tax is applied, any
payments that are made would first apply to thelocal tax base, including the $500 required
reduction. Inthis example, the total payments made were greater than thelocal tax base.
Therefore, the dealer did not receive a credit for unpaidlocal tax.

Example 2

Usethe same example above, butin thisexamplethe buyer put $500 down and made
monthly payments of $1,000. $500 of the monthly paymentsis applied towards interest.

The amount of credit for sales tax that the dealer is allowed is computed as follows:

State Taxable LocalTaxable State Single Article

Sales price, excluding tax $5,115.30 $ 1,600.00 $ 1,600.00
Less: down payment $ (500.00) $ (500.00) -

Less: paymentson principal $ (500.00) $ (500.00) -

Unpaid principal $4,115.30 $ 600.00 $ 1,600.00

Less:required reduction $ (500.00) $ (500.00) -

Repossession creditbase $3,615.30 $100.00 $ 1,600.00

Multiplied by tax rate X 7.00% X 2.75% X 2.75%

Credits $253.08 $2.75 $44.00

On thesales taxreturn, $3,615.30 would be deducted on Schedule A, Line 8 for
repossessions. This amount would be added back on Schedule B, Line 2 for local tax. For the
$2.75 local single article credit, the $100.00 from the repossession credit base in the local tax
column abovewould bereported on Schedule B, Line 6. To calculate the state single article
credit onthesales tax return, divide the $44.00 credit by 0.07. This amount, $629.00, should
be reported on ScheduleA, Line9 and Schedule B, Line 2.
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Example 3

Usethe same example above, butin this example the buyer put $500 down and made
monthly payments of $1,300. $500 of the monthly paymentsis applied towards interest.

The amount of credit for sales tax that the dealer is allowed is computed as follows:

State Taxable LocalTaxable State Single Article

Sales price, excluding tax $5,115.30 $1,600.00 $1,600.00
Less: down payment $ (500.00) $ (500.00) -

Less: paymentson principal $ (800.00) $ (800.00) -

Unpaid principal $3,815.30 $300.00 $ 1,600.00

Less: required reduction $ (500.00) $(300.00) $(200.00)

Repossession creditbase $3,315.30 $0.00 $ 1,400.00

Multiplied by tax rate X 7.00% X 2.75% X 2.75%

Credits $232.08 $0.00 $38.50

On thesales taxreturn, $3,315.30 would be deducted on Schedule A, Line 8 for
repossessions; this amount would also be added back on Schedule B, Line 2 for local tax. To
calculate the state single article credit on the sales tax return, divide the $38.50 credit by
0.07. The resultingamount, $550.00, should be reported on Schedule A, Line9 and Schedule
B, Line 2.

Note, in thisexample, only $300 of the $500 required deduction was needed to reducethe
unpaid local tax base to zero. Therefore, the remaining $200 of the reduction was applied to
thestatesingle article tax base.
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Example 4

A dealer, owned by Company A, sold a car for $5,000. The dealer sold the sales contract to
Finance Company, also owned by Company A, without recourse. The buyer defaulted onthe
note after paying a $500 down payment and monthly payments totaling $2,500. Finance
Company claimed the credit onits sales and use tax return. However, claiming this credit
was improper because the finance company purchased thesales contract without
recourse.

Pollution Control Credit

An exemption, credit, or refund of sales or use tax s availablefor any system, method,
improvement, structure, device, orappliance that is required and primarily used to bring a
purchaserinto compliance with federal, state, or local pollution control laws or
regulations.?4® The credit also applies to repairs and installation of the required pollution
controlequipment.

The pollution control credit/exemption covers the entire pollution control system and is not
limited to purchases of tangible personal property. Therefore, a taxpayer may make tax-
exempt purchases of installation and repair services for equipment, appliances, devices, or
appurtenancesthat are required forand primarily used in a pollution control system, method,
improvement, or structure.

1. Eligible Entities

The creditis availableto businesses whose business activities create pollution and who are
required to comply with pollution controllaws or regulations to prevent, control, treat, or
process pollution.

A The pollution control credit is not available to entities that process, treat, or
control pollution created by others.

Eligible entities include:
= Privatelandfills
= Manufacturers

= Drycleaners
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= Autobody paint shops
= Landdevelopers

= Gasstations
Auto Body Paint Shops

Auto body paint shops may claim an exemption or take a credit of 100% of the sales and use
tax paid on purchases of equipment to comply with emissions control standards. Auto body
paint shops may also qualify for a specialized sales tax exemption under Tenn.Code Ann. §
67-6-507(i). This exemption varies from the pollution control credit available under Tenn.
CodeAnn. 8 67-6-346 in that it covers auto body paint equipment used in the course of
business and must be purchased to comply with emissions control standards, but that may
not be considered primarily used for pollution control.

Dry Cleaners

Additionally, under Tenn.Code Ann.§ 67-6-507(j), dry cleaners may take a credit of 50% of
thesales and use tax paid on replacement equipment purchased to comply with emissions
controlstandards.

2. Application Requirements

To receive the pollution control credit, qualifying businesses must submit an Application for
Pollution Control Sales and Use Tax Exemption.

Alternatively, a purchaser of qualified materials may contact the Department for a refund of
taxes paid and should provide the Department adequate informationto receive the refund.
Inthese cases, the application for exemption may not berequired.

Contractors

Each business must submit one application to the Department for each pollution control
project. The application must include the contractor'sinformation as well as information for
thebusiness. Forlarge projects with multiple contractors, applicants should attach a list of

theinformation for each contractor purchasing, installing, or repairing pollution control
items for the project.
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Applicants may subsequently request to add additional contractors to the project by sending
a letter to the Department. Theletter should include the information required by Line 10 of

the application.

Compliance with Pollution Control Laws/Regulations

Businesses taking this credit must provide documentation showing that the equipment was
necessary for compliance with federal, state, or local pollution controllaws and regulations.

3. Certificates

If the applicationis approved, separate pollution control sales and use tax exemption
certificates will be issued to the business and to each qualifying contractor whose
information has been included with the application. Pollution control exemption certificates
may be issued retroactively.

Location IDs

Each entity (business or contractor) that isissued a pollution control exemption certificate
must have a location ID under its sales and use tax account that matches the location ofthe
pollution control project on the application.If a location ID does not exist, a new location ID
with a non-filing status must be created for the location of the pollution control project.

Expiration Dates

Pollution controlsales and use tax exemption certificates have expiration dates. Ifa business
applies for the exemption for a specific pollution control project, Line 9 of the application
should show the anticipated start and end dates for the project.

If, however, a business owner has a continuousand ongoing need for the pollution
exemption thatis not for a specific project (e.g., annualinspection and repair of pollution
controlequipment), Line 9 should include only a start date and the completion date should
be left blank. An attachment for Line 11 should include an explanation ofthe ongoing
pollution control need. Under these circumstances, the Department may issue an exemption
certificate that is valid for up to three years.

4. Federal or Tennessee State or Local Government Entities

A government entity willnot beissued a pollution control exemption certificate because
government entities use government exemption certificates to make tax exempt purchases.
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However, government contractors areissued pollution control sales and use tax exemption
certificates for their pollution control projects.

Example

A Tennessee municipality owns and operates a wastewater treatment facility. The
municipality entered into a contract with an unrelated contractorto expand thefacility. The
contractor purchased materials required to construct the expansion including pumps, tanks,
piping, equipment to process sewage, concrete, reinforcing materials, and building materials
to construct the foundation of the facility.

= The purchases of materials by the municipality’s contractor for construction of the
facility and the purchase of the equipment that will be used by the expanded facility
are both exempt from Tennessee sales and use tax. The contractor may apply to the
Department of Revenueforits own industrial machinery authorization numberto
enable the contractorto purchase the industrial machinery for the facility expansion
exempt from Tennessee sales and use tax.?4°

5. Credits or Refunds

Refunds or credits may be issued to either the qualifying business owner or its contractors.
However, the Department will only issue refunds directly to the business or contractor for
purchases made before theissuance of the exemption certificate (i.e., the date of the
issuance listed on exemption authorization letter). If the business owner or its contractor
pays sales tax on a qualified purchase after the exemption certificateis issued, the
purchaser should be directed to use the exemption certificate to obtain arefund of the tax
paid toits vendor. In such case, thevendorwould refund or credit the purchaser and the
vendorwould obtain arefund from the Department.

Certified Green Energy Production

Tennesseelaw provides a sales and use tax exemption, credit, or refund for tax paid on
purchases of machinery and equipment used to produce or store electricity in a certified

green energy production facility.>°

To apply for this credit, the applicant must first apply to the Tennessee Department of
Environment and Conservation (“TDEC”) for each certified green energy production facility.
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A Individuals that do not otherwiseregister for sales and use taxdo not need
toregistertoget asales and use taxaccount number.

1. Facility Requirements

A certified green energy production facility must be certified by TDEC as producing or storing
electricity using clean energy technology. Clean energy technology is technology used to
generate electricity from renewable energy sources such as geothermal, hydrogen, solar, or
wind sources.

2. Application Procedures
TDEC Application

Purchasers must complete the Application for Certification of Green Energy Production
Facility/Production of Electricity. The application and instructions are available on TDEC's

website at www.tn.gov/environment/. Following submission, TDEC will review the application
to determineif the facility meetsthe criteria to be considered a Certified Green Energy
Production Facility. Approved applications are sent to the applicant and the Tennessee
Department of Revenue.

Submissions to the Department of Revenue

After TDECapprovesthe purchaser's application, the applicant must then complete and
submit the Department of Revenue Supplement Applicationfor Certified Green Energy
Production Facility. The Supplement Application asks for additional information that is not
included on the TDEC application.

Purchasers must supply the Department of Revenue with:
= Acopy of the Certification issued by TDEC; and

= Acompleted supplemental application forthe green energy production facility sales
and usetax exemption, credit, or refund.

Purchasers of materials may hire contractors to construct machinery and equipmentforthe
green energy facility. If the purchaser hires a contractorto construct orinstallthe machinery
and equipment forthe green energy facility, the purchaser mustinclude the contractor’s

businessinformation and attach a copy of the contract to the application to the Department.
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The contractoris not required to file an application because contractorinformation should
be includedin the application filed by the purchaser.

3. Exemption Certificate

If a purchaser's applicationis approved, the Departmentwillissue a Certified Green Energy
Production Facility Sales and Use Tax Exemption Certificate to the purchaser or the
contractor. Eitherthe purchaser or the contractor may receive a refund or credit of tax paid,
depending on who paid thetax.

Green Energy Production Facility Exemption Certificates have expiration dates. The
certificate is good for purchases of qualifying machinery and equipment during that time.
Certificates may be issued retroactively.

Contractorswho purchase and install equipment for certified green energy production
facilities do not need to separately apply for the exemption. The facility will providethe
Department of Revenue with the contractor'sinformation on the Department of Revenue
Supplement Application for Certified Green Energy Production Facility and will attach a copy
of the contract with the submission of the application (along with the TDEC certification) to
TDEC.

After TDEC submits the applicationsto the Department of Revenue, the contractor’s
information will be reviewed. If the Department of Revenue approves the contractor for the
project, it will issue a separate exemption certificate to the contractor. This exemption
certificate will include thefacility address, an expiration date, and an exemption number.

Bad Debt

A dealer who has paid thesales or usetax on a sale madeto an account that later becomes
a bad debt that qualifies as a bad debt that may be charged off for federal income tax
purposes, may take that same amount as a credit on the current sales tax return for the tax
period during which the debt is written off as uncollectable and eligible to be deducted for
federal purposes.®’ If that account is subsequently paid to the dealer, the dealer will report
theamounts paid on the next sales tax return filing and remit the tax amount due.

For purposes of calculating a bad debt deduction for Tennessee sales and use tax, “bad
debt”is as defined in the Internal Revenue Code (“IRC") § 166.8> A full explanation of how
I.R.C. § 166 operates can be foundin Revenue Ruling # 11-59. However, theamount
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calculated pursuantto I.R.C. 8 166 is adjusted for sales and use tax purposes. The bad debt
deduction taken for Tennessee sales tax purposes does notinclude:

Financing charges orinterest;
Sales or use tax charged onthe purchase price;

Uncollectibleamounts on property that remainsin the possession of the seller until
thefull price is paid;

Expensesincurred in attemptingto collect any debt; and

Repossessed property.5>3

The entity claiming the bad debt deduction must be the entity that writes the bad debt off its
books and records. Forexample:

Department Store Inc.sells various types of tangible personal property inits
department stores. Department Store Inc. also offers a credit card under a private,
co-branded label: “Department Store Inc. Card.” Financial Institution Inc., pursuant to
an agreement with Department StoreInc., issues the credit cards and sets all credit
policies. Financial Institution Inc. also holds all customer accountsonitsbooksand
records on a nonrecourse basis. Department Store Inc. has been claimingthe bad
debt deduction when Financial Institution Inc. writes offany bad debt accounts.
Although DepartmentStoreInc.and Financial Institution Inc. have an agreement
regarding the credit card accounts, they are not considered the same “dealer” for
purposes of the bad debt deduction. Because Department Store Inc. doesnot
carrythe accountson its books and records, itis not entitled tothebad debt
deduction.®**

Headquarters Facility Tax Credit

The headquartersfacility tax credit is a credit for all sales and use tax paid to the State of
Tennessee, except tax at the rate of 0.5% on qualified tangible personal property, for
construction of a new, expanded, or remodeled headquarters facility.®>*

1.

Eligibility Requirements

To qualify for the credit, a taxpayer must be subject to Tennessee franchise and excise taxes.
The taxpayer orlessor to the taxpayer also must:
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= Makea capital investment of at least $10,000,000 in a building or buildings; and

= (Create atleast 100 new full-time headquarters staff employee jobs paying at least
150% of the state average occupational wage with minimal health care.®>¢

The required capital investment and job creation must be completed within theinvestment
period. The investment period may not exceed six years. The investment period must:

= Begin one yearbefore construction, expansion, or remodeling of the facility; and

= End oneyear after the substantial completion of construction, expansion, or
remodeling of the facility.

Substantial completion ofthe construction, expansion, or remodeling of the facility is
generally covered in the construction contract. For example, substantial completionmay
occurwhen the appropriate authority hasissued an occupancy permit to the taxpayer.

2. Headquarters Facility

A qualifying headquartersfacility is a facility in Tennessee that housestheinternational or
national headquarters of a taxpayer where executive, administrative, or professional
workers perform headquarters-related functions. These functions include administrative,
planning, research and development, marketing, personnel, legal, computer, or
telecommunications services.®*’ Headquarters-related functions and services do notinclude

manufacturing, processing, warehousing, distribution, wholesaling, or operating a call
center.

The facility must be a building or buildings that are newly constructed, expanded, or
remodeled, and either purchased or leased duringthe investment period.®>8 It must be used
as a headquartersfacility for atleast 10 years from the end of theinvestment period.

3. Minimum Investment

The taxpayer orlessor to the taxpayer mustinvest a minimum of $10 million in a building or
buildings that are newly constructed, expanded, or remodeled. The minimum investment
may include the purchase price of existing buildings, costs of building materials, labor,
equipment, furniture, fixtures, computer software, parking facilities, and landscaping, but
notthe purchase of land or inventory. Therequired capital investment must occur within the
taxpayer'sinvestment period that is listed on the application.®°
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4. Qualified Tangible Personal Property

Qualified tangible personal property is directly related to the creation of 100 new full-time
headquarters staffemployee jobs and is either purchased or leased duringthe investment
period.®° Qualified tangible personal property includes:

= Building materials

= Machinery and equipment

= Furnitureand fixtures

= Computersoftware used in the qualifying facility

Such property must be directly related to the creation of qualifying new full-time employee
jobs to qualify for exemption. Delivery charges by the seller, shipping and handling, and
freight are part of the sales price of qualified tangible personal property and qualify for the
tax credit.

Qualified tangible personal property can include asphalt, concrete, and other building
materials used in construction ofroads, sidewalks, and curbing and signs that are either part
of the headquartersfacility or parking area. However, temporary materials (e.g., lumber and
nails that build concrete forms) do not qualify. Parking areas and facilities must be exclusively
for the headquarters staff employees and built in conjunction with the headquarters facility
construction, expansion, or remodel.

If owned by the headquarters taxpayer, machinery, equipment, furniture, and fixtures used
in a daycare, fitness/exerciseroom, or employee cafeteria/breakroom also qualify.

Taxpayersthat movetangible personal property into Tennessee in conjunction with
establishing a qualified headquarters are exempt from any sales and use tax that arises
because of moving property into Tennessee, ifthat property was previously used in the
operation ofthe taxpayer's business. 2’

Non-qualifying Property
Non-qualifyingitemsinclude:
= Supplies(office, breakroom, restroom, etc.)

= Repair parts
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Lease payments beyond the investmentperiod

Materials, machinery, equipment, furniture, or fixtures that replace tangible personal
property that previously generated a credit

Blueprints or transparencies

Food

Labor

Warranty or service contracts covering repair or maintenance of tangible personal
property

Rental of construction machinery or equipment

Office machinery and equipment used by contractors

Vehicles

Constructiontools

Office décor(e.g., artwork, sculptures, paintings, plants, lamps)

Computersoftware (including prewritten and custom software) used primarily in the
headquarters facility
o However, installation,implementation, and training services relatingto the
computer software and any software license payments made afterthe
completion oftheinvestment period donotqualify.

5. Headquarters Staff Positions

To qualify for the credit, the taxpayer must create at least 100 new jobs that are:
= Full-time- at least 37.5 hours per week;
= Permanent - for at least 12 consecutive months; and

= Headquartersstaffemployeejobs - executive, administrative, or professional
positions.86?
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Additionally, these positions must pay at least 150% of the state average occupational wage
and offer minimal healthcare.®¢3 The state average occupational wage is reported by the
Department of Labor and Workforce Developmentand is the average wage for all industries
from the most recent annual quarterly census of employment and wages data.®¢*

The position cannot have existed at the taxpayer or another business entity in Tennessee for
at least 90 days prior to theinvestment period. However, the position can bein a temporary
location untilthe headquartersfacility is complete.

An executive employeeisone thatis primarily engaged in the management ofthe whole or
part of the enterprise. An administrative employeeis onewhose work is directly related to
management policies or the operation of the headquarters. An administrative employeeis
not engaged primarily with manualwork. A professionalemployeeis an individualwhose
work requires knowledge acquired by a prolonged course of specialized study.Headquarters
staff employees do notinclude employees that work in manufacturing, processing,
warehousing, distributing, wholesaling, or operating a call center.

6. Application Process

The eligible taxpayer and, if applicable, the lessor must submit an application with a
business plan and receive an authorization letter from the Department.

To receive the credit, the taxpayer must submit a claim for credit along with documentation
as required. The Department will notify the taxpayer ofthe approved amount of the tax
credit along with instructions for taking the credit. A taxpayer that has qualified for the
headquarters tax credit or an affiliate of such taxpayer can enjoy a sales tax exemption for
“private communication services” used for communication with acomputer or
telecommunications center located in Tennessee.

To make purchases of private communication services without the payment of sales tax, the
taxpayer must provide sellersa copy of an exemption certificateissued by the
Department.8¢®

If the credit requirements are not met within the investment period, including the capital
investment and jobs creation requirements, the taxpayer will be subject to assessment for
any sales or use tax, penalty, or interest that would otherwise have been due and for which
credit was taken. The statute of limitations on such assessment will not begin to run until
December 31 of the final year of the ten-year period following the end of the investment
period.8¢®
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7. Procedures
Registration of the Headquarters Facility

Whether a taxpayeris new to the state or already has an active Tennessee sales and use tax
account, thetaxpayeris directed to establish a sales and use tax account numberthatis
designated for the headquarters facility only. This will assist the taxpayerand the
Department in reviewing payments of sales and use tax and credit claims on the qualified
tangible personal property. Often, the Department willissue a Direct Pay Permit for the
headquarters facility account. This allows the headquarters taxpayer to directly pay sales or
use tax on qualified tangible personal property to the Department. Auditors review the tax
directly reported and paid to the Department to determine the amountofapproved tax
credit. The Direct Pay Permit may not be used for purchases at otherin-statelocations.

Claiming the Credit

Often, a taxpayerwho hastentatively qualified for the headquarters tax credit will begin
submitting claims for credit before the projectis complete. When the taxpayerisready to
submitits first claim for the headquarters credit, it must submit a schedule of qualified
tangible personal property.

Generally, the Department willapprove claims for the tax credit priorto the completion of
the project based on a tentative approval, evenif the total minimum capitalinvestment has
notyet been made and the 100 new full-time staff employee positions have not been filled.
This allows the taxpayerto take advantage ofthe tax credit during the construction and
equipment purchasing phase of the project. Any adjustments, either increasing or
decreasing claims previously approved, are madewhen all information concerningthe
requirements have been received to verify qualification at the end of the investment period.

8. Private Communication Services

Ataxpayer or affiliate of a taxpayer that qualified for the headquarters tax credit may use
the credit for the purchase of “private communication services” used for communication
with a computer or telecommunications centerlocated in Tennessee. To make purchases of
private communication services without the payment of sales tax, the taxpayer must provide
sellers a copy of an exemption certificateissued by the Department of Revenue.?®’

3M |Page



TN Department of

'Revenue

Fire Protection Sprinkler Contractors

There is a sales and use tax credit for theamount of any special contractor tax paidin
anotherstate on thesale of materials sold to or used by fire protection sprinkler contractors.
The materials must be used for fabrication of pipe and pipe fittings or use valves and pipe
fittingsin the performance of out-of-state contracts.®®® The credit is limited to the amount of
tax on thevalue of the materials.2%°

A qualifying sprinkler contractoris a person engaged in the activities described in Industry
Group 349, Miscellaneous Fabricated Metal Products, 3494 Valves and Pipe Fittings, Not
Elsewhere Classified, and 3498 Fabricated Pipe and Pipe Fittings, of major Group 34 of the
Standard Industrial Classification Index of 1972.87°

Fuel or Petroleum Products Sold to Air Common Carriers

A dealer selling fuel or other petroleum productsto air common carriers on which
Tennessee sales tax was collected, and the product is subsequently used by the aircommon
carrier in flights destined for or continuing from a location outside the United States, under
Tenn. Code Ann. 8 67-6-349(a), may, upon meeting certain criteria, take a credit equal to the
amount oftax previously remitted to the Department.?’’

The dealer must:
= Providea credit/refund to the common carrier;

= Obtain documentation that is sufficient to establish that the fuel was used in flights
destined for or continuing from a location outside the United States; and

= Take thecredit ona taxreturn filed within one year of the date the tax was initially
remitted to the Department.

Motor Vehicle Incentive Payments

Eligible taxpayers may receive a credit for the sales tax owed on the sales price of a motor
vehicleless any otherwise taxable motor vehicle manufacturer'sincentive payment
associated with the sale. A motorvehicle manufacturer'sincentive paymentisthe amount
due to a retailer pursuant to a motorvehicle manufacturer'sincentive purchase program.8’?

The motorvehicle manufacturer'sincentive purchase programis a program sponsored by a
motor vehicle manufacturer pursuant to which an amount, whether paid in money, credit, or
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otherwise, is received by a retailer from a motorvehicle manufacturer. The amount received
is based upon the unit price of motorvehicles sold at retail. The program requires the
retailer to reduce the sales price of the product to the purchaserwithout the use of a
manufacturer's coupon or redemption certificate.?”?

Forexample:

= Adealership receivesincentive payments under a program whereby a motor vehicle
manufacturer offers special price incentives to eligible customers, such as an
employee. The incentive applies on a per-model basis. The dealership usesthe
incentivetoreducethe purchase price of the vehicle by the amount ofincentive it
receives from the manufacturer when selling to an eligible customer. After reducing
the price and selling the vehicle, the dealership contacts the manufacturerwho
reimburses the dealership for the price reduction offered to the eligible customer.

o ForTennessee sales and use tax purposes, theincentive paymentisincluded
in the sales price of the vehicle sold to the eligible customer, but an
immediate creditis given for the portion of the sales tax attributableto the
incentive payment. As a result, theamount of sales tax due on the sale of the
vehicleis as if theincentive payment had not beenincluded in the sales price
of thevehicle.8”#

Retail Tobacco Sales Tax — Tobacco Buydowns

There is a credit against sales and use tax for sales tax owed on tobacco buydown payments
included in the sales price of tobacco sold at retail.®”> The credit applies to the amount of
sales tax owed onthesales price of thetobacco less theamount of the tobacco buydown
payment associated with the sale.”®

Atobacco buydown agreement is:

= An agreement where an amount, whether paid in money, credit, or otherwise,

Is received by a retailer froma manufacturer orwholesaler

Based onthe quantity and unit price of tobacco sold at retail

That requires theretailer to reduce the sales price of the product to the purchaser

Without the use of a manufacturer's coupon or redemption certificate.”’
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The tobacco buydown paymentistheamount due to theretailer pursuant to thetobacco
buydown agreement.?’® Taxpayers should be sure to keep accurate recordsrelated to
tobacco buydown agreements/payments.

Transaction Accommodation Fees

There is a sales and use tax credit for theamount of the sales tax due on a transaction
accommodation feeincluded in the sales price of a sale or the gross proceeds of a lease.?”?
The credit applies to sales tax that is owed on the sales price or gross proceeds, less the
transaction accommodation fee associated with the sale or lease.?8°

“Transaction accommodation fee” is the standard charge made by a franchised motor
vehicle dealer to a qualified motorvehicle manufacturer®’ in consideration for selling or
leasing a motor vehicle produced by the qualified manufacturerto one of the qualified
manufacturer's full-time employees. Records documenting the amount of the standard

transaction accommodation fee shall be maintained by the dealer, in accordance with Tenn.
CodeAnn. § 67-6-523.

Afull-time employeeis a permanent employee, rather than a seasonal or part-time
employee, who is normally scheduled to work at least 37.5 hours per week and receives
minimal healthcare.?82
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Chapter 21: Miscellaneous Sales and Use Tax Provisions

Salesand Use Tax Applications to Aircrafts and Boats

Usetaxis dueon occasional and isolated sales of items such as aircraft, motorvehicles,
trailers, off-highway vehicles, and boats that occur between people who are not motor
vehicle or boat dealers.®®3 These kinds of occasional and isolated sales are generally subject
tosales oruse tax. Generally, each time thereis a change of ownership the change of
ownership resultsin sales or usetax being due.

1. Aircrafts
Sales for Resale

Many taxpayers purchase aircrafts with the intent to lease or resell. However, many
taxpayersfail to strictly adhereto the sale for resale requirements as laid out in more detail
in Chapter 18.

Forthe sale of an item of tangible personal property (e.g., an aircraft) thatis purchased to
lease or rent to third parties to qualify as an exempt sale for resale, theitem must be used
exclusively for leasing or renting.88

The Tennessee Supreme Court has addressed the exclusive use requirement. In CAO
Holdings, the Court was asked to decide whetherthe purchase of a jet leased to a related
company qualified for the sale for resale exemption.In arriving at its decision, the Court
identified two central issues: (1) whether CAO Holdings used the aircraft exclusively for
leasing and (2) whether an individual's personal use of the aircraft was inconsistent with the
exclusive use requirement. The Court then addressed the meaning of the “exclusive”
language found in TENN. CoMP. R. & ReGs. 1320-05-01-.32(3):

The meaning of the phrase “used exclusively for renting or leasing” is clear
and requires no construction. Theword “exclusive” and its derivatives
connote “with no exceptions” or “[e]xcluding all but what is specified.”
Accordingly, tangible personal property that is “used exclusively for renting
or leasing” consists of tangible personal property that is used solely for
renting or leasing to the exclusion of any other use to which the property
could be put.?®>

315|Page



TN

'Revenue

Forexample:

= Company Aowns aircrafts that it leases to third parties. Company A purchased an
aircraft using a resale certificate. Company A purchased the aircraft for the purpose
of leasing it and entered a lease with another company that provides scenictours.
Company Aused theaircrafts exclusively for leasing. Company Awould not owe
sales or use tax on the aircraft.

Aircrafts Purchases by Out-of-State Residents

Forhelicopterand airplane sales, out-of-state residents may purchase the aircraft in
Tennessee without the payment of tax if the aircraft will be located outside of Tennessee

and is in fact removed from Tennessee within 30 days from the date of purchase.®8¢ For
example:

= An out-of-state company purchased an airplane that it hangered in Tennessee for six
years. A vast majority ofthe airplane’s flight segments either arrived at or departed
from a Tennessee airport, and the airplanewas stored in Tennessee. As such, the
company used the airplane in Tennessee and would owe consumer use tax on the
purchase of the airplane.

Aircraft Purchased for Flight Lessons

If an aircraft is owned and used by a flight training school or certified flight instructor (“CFI"),
thenthesale of theaircraft to the flight training school or CFlis exempt from the sales and
use tax. Thus, to qualify for this exemption, the aircraft must be both:

= Owned by a flight training school or CFl; and

= Used for flight training.

The “owned by” requirement includes aircraft that are purchased out-right by flight schools
or CFlsas well as aircraft that are leased by flight schools or CFIsfrom a third party. Pursuant
to Tenn. Code Ann. 8 67-6-102(84)(A), the definition of sale includes lease or rental. Further,
while “owned” is not defined by the statutes, for Tennessee sales and use tax purposes an
owner of tangible personal property has traditionally included one who leases or rents that
property.

The “used for” requirement refers to the aircraft's primary use. Attorney General Opinion 84-
213, statesthat“when an airplane is bought or leased, the taxability of that transaction must
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be determined accordingto the primary use of the plane.” In other words, if the aircraft is
primarily used (morethan 50% of thetime it is used) for flight training, then it will meet this
requirement for the exemption. If, however, the primary use of theaircraft is for something
otherthan for flight training(i.e., the school or CFl rents out the aircraft to independent
pilots), then it will not qualify for the exemption.

If the flight training school or CFl uses the aircraft primarily to rent to independent pilots
(with the remaining use dedicated to flight training), not only will the aircraft not qualify for
the exemption, but the school or CFl may not purchaseit on a resale certificate.

Uses of an Aircraft Purchased by a Flight Training School or CFI

Charges made by the flight training school or CFl to students forflight training are for
nontaxable services and are not subject to the sales and use tax. Further, if the flight training
schoolor CFl occasionally charters the aircraft and providesthe pilot, the chargesfor the
charterservice are for a nontaxable serviceand are not subject to the sales and usetax.
However, if theflight training school or CFl occasionally leases the aircraft without an
operatorto independent pilots, those charges are for the lease or rental of tangible personal
property and are subject to the sales and use tax.

If the aircraft is purchased by an entity that does not provide flight training but that leases
theaircraft to an entity that does provideflight training, the purchasing entity may obtain
theaircraft free from sales tax by providing aresale certificate. Further, the entity should not
charge sales tax on thelease payments made by theflight training school or CFI.

However, if the purchasing entity only leases the aircraft to the flight school or CFl on a part-
time basis and retains the aircraft for its own use part of the time, or if it cancels the lease at
a future time and commits theaircraft at that timeto its own use, then the original purchase
is not truly a purchase for resale and the entity will owe sales or use tax.

Unmanned Aircraft Systems (“Drones”)

Ataxpayerthat purchasesadrone in another state without paying sales tax on the purchase
in that stateand uses and storesit in Tennesseeis subject to use tax because thedroneis
tangible personal property used and stored in this state unless an exemption applies.

The Department considers drones to qualify for the agricultural equipment exemption when
they are used to monitorand manage farms. Taxpayers who have an agricultural exemption
certificate can purchase dronesthat monitorand manage farms free of tax.
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Aircraft Parts and Supplies

Aircraft parts and supplies purchased by aircraft maintenance and repair facilities in
Tennessee are generally subject to the Tennessee sales and use tax, unless the sale falls
within one of the following statutory exemptions.

=  Tenn.CodeAnn. 8 67-6-313(c) provides a sales and use tax exemption for“all repair
service labor performed with respect to aircraft engine equipment and aircraft
mainframes” provided that the repair services on such aircraft engine equipment or
aircraft mainframes are “initiated, performed or completed in repair facilities within
the state.” This exemption applies only to therepair service labor performed and
doesnot extend to partsand supplies purchased by aircraft maintenance facilities.

o “Aircraft engine equipment” is defined as “any aircraft engine, including all
associated parts, appurtenances and accessories, for the propulsion of
aircraft used by a commercial interstate or international air carrier.” 88’

o “Aircraft mainframes” is defined as “any aircraft body, wing, tail assembly,
aileron, rudder, landing gear, engine housing, and any other assembly or
componentintegralto the aerodynamicstructure of aircraft used by a
commercial interstate or international air carrier.” 888

o “Repairservice labor” is defined as “all labor performed in connection with
therepair, maintenance, overhauling, rebuilding, or modifying of aircraft
engine equipment or of aircraft mainframes togetherwith any test or
inspection necessary or appropriate thereto.”88°

= Tenn.CodeAnn. 8 67-6-302(a) provides a sales and use tax exemption forthe“sale,
use, storage or consumption of aircraft owned or leased by commercial interstate or
international air carriers, and parts, accessories, materials and supplies” sold to such
carriers “for use exclusively in servicingand maintaining such carriers’ aircraft.” This
exemption islimited to aircrafts that are used “principally in interstate or
international commerce,” and does not apply to fuel, other petroleum products, or
shop equipment and tools./d.

= Tenn.CodeAnn. 8 67-6-347 exempts all repair services, including parts and labor, to
equipment “used in connection with helicopters or otheraircraft owned by not-for-
profit hospitals, government entities or other not-for-profit medical facilities used for
the purpose of medical evaluation or transport.

318 | Page



TN

'Revenue

= UnderTenn. CodeAnn. § 67-6-207(a), theretail sale, lease, rental, use, consumption,
distribution, repair, storage for use or consumptionin Tennessee of certain tangible
personal property, including aircraft designed and used for crop dusting, is exempt
from sales and use tax when sold to a “qualified farmer or nurseryman.”

A“qualified farmer or nurseryman”isonewho:

= |stheowneror lessee of agriculturalland from which onethousand dollars
($1,000) or more of agricultural products were produced and sold during the
year.

= [|sinthebusiness of providing for-hire custom agricultural services for the
plowing, planting, harvesting, growing, raising, or processing of agricultural
products orfor the maintenance of agricultural land.

= |stheownerofland that qualifies for taxation underthe Agricultural Forest and
Open Space Land Act of 1976.

= Hasa federal incometaxreturn containing one or more of the following: (A)
business activity on IRS schedule F, profit or loss from farming; and (B) farm
rental activity on IRS form 4835, farm rental income and expenses or schedule E,
supplementalincome andloss.

= Otherwise establishesto the satisfaction of the Commissionerthat they are
actively engaged in the business of raising, harvesting, or otherwise producing
agricultural commodities.®°

2. Boats

A taxpayerwho brings a watercraft valued over $10,000 into Tennessee owes use tax on the
value of the boat. Taxpayers are allowed a credit for any sales or use tax already paid to
anotherstateif taxpayers can provide proof of the tax paid.

Tennessee provides an exemption from use tax for personal effects, household furnishings,
and personal automobiles brought to Tennessee when a taxpayer moves from another
state.However, the exemption does not apply to personal watercrafts. Tax is due on
personal watercrafts unless otherwise exempted.?!

Boats with Fair Market Values Less Than $10,000

If a watercraft has a fair market value of less than $10,000 at the time it was broughtinto
Tennessee, then it may be exempt from use tax with supporting documentationshowing
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that it was properly registered in another state priorto it being brought to Tennessee and
that theowneris a bonafide resident of Tennessee. Fair market value of a watercraft or
vehicleis determined “by reference to the most recent issue of an authoritative automotive
[or boat] pricing manual, such as the NADA Official Used Car Guide, Southeastern Edition.”8%

Boats Removed from Tennessee

Boats, motorboats, and othervessels subject to registration under Tenn. Code Ann. § 69-9-
206 that are not registered in this state and are removed within three days of the buyer
taking physical possession of the vessel are exempt from sales and use tax.?*®

Vending Machine Sales

Generally, sales of tangible personal property from vending machines are subject to the
sales tax.®?* A vending machine operator reportsits vending sales on the same monthly
return it uses to report non-vending sales and use of tangible personal property.8%*

1. Tax Rate for Vending Machines

Vending machine sales are subject to the state tax rate of 7% on sales of tangible personal
property or 4% on sales of qualified food and food ingredients, in addition to a flat local
option tax rate of 2.25%.89

Avending machine operator may include the sales tax due in theamount the customer must
depositin thevending machineto purchase the item. However, vendors must indicate in
some definite mannerwhether their customers are paying any sales tax. This indication may
be shown by posting a sign onthevending machineindicating that the prices shown include
any applicable sales tax.%’

2. Filing Requirements

Vending machine operators should report vending sales on the sales tax return used to
report non-vending sales and are not required to have a separate vending-only sales tax
account to report vending sales.%

All vending sales should be included with non-vending sales and reported on Line 1 (gross

sales) of the monthly return. Food sales (vending and non-vending) subject to the reduced
staterate are included on ScheduleA, Line 1, and theamount ofthe reduced state sales tax
due onfoodis reported on Line9 of thereturn.
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To reportlocal tax correctly, vending sales (food and nonfood) should be deducted on
Schedule B, Line 6 fromthe totallocal taxable amount thatis subject to the applicable local
tax rate for thevending operator’'s business location. The vending sales amount (food and
non-food) and thelocal tax due at the 2.25% standard rate are reported on Schedule C, Lines
13 and 14.

3. Vending Machines Operated for Benefit of Charitable Nonprofit
Organization

Sales of 25 centsor less from vending machines operated for the benefit of charitable
nonprofit organizations are not subject to the sales tax. Instead, the operators pay a minimal
tax on the gross receipts from such machines.®?° A decal must be affixed to each vending
machineregistered to remit the gross receiptstaxin lieu of sales and use tax.?°°

To qualify for this exception, avending machine must:
= Be operatedfor the benefit of a charitable nonprofit organization,
= Dispense merchandise with a market value of twenty-five centsorless, and

= Be built sothat only a fixed, predetermined price can be paid for the item dispensed
by the machine.®®'

Micro Markets

Effective October 1, 2021, Public Chapter 289 (2021) provided guidance related to micro
markets. A micro market is defined as “an unattended food establishment that:

= |ncludesone(1) or more micro market displays.
= Hasan automated payment kiosk or other device designated for self-checkout by
the consumer by means of electronic payment.
= Hascontrolled entry not accessible by the general public.
= Providescommercially prepackaged food or ready-to-eat food, including, without
limitation:
o Itemsprepackagedintamper-evident packaging.
o Products containing nutritioninformation required by the federal Food,
Drug, and CosmeticAct (21 U.S.C. 8 301 et. seq.). Or
o Productscontaining afreshness or expiration date.
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A micro market display is “a place where food being sold by a micro market is displayed
including a:

= Refrigerator

= Freezer

= Vendingmachine

= Openrack

= Beverage dispenser

= Single-service coffee brewer

Micro markets must collect sales on the sales price of the tangible personal property sold at
a display.?°?

1. Registration Requirement

Generally, every person desiring to engage in or conduct business as a dealer in Tennessee
must file an application for a certificate of registration for each place of business; however, a
person operating multiple micro marketsin Tennessee may file a single certificate of
registration for each local jurisdiction in which it operates micro markets.

2. Filing Requirement

A dealer who owns and operates multiple micro marketsin Tennessee may file a single
return for all sales or purchases made at micro markets within this stateand reporton a
consolidated basis all sales and purchases made at micro markets within each local
jurisdiction owned and operated by the dealer and taxable underthe sales and usetax
statutes.
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"Tenn. Code Ann. 8 67-6-202, Tennessee Retailers’ Sales Tax Act, codified at Tenn. Code Ann.
8867-6-101 et seq.

2Tenn. Code Ann. § 67-6-203.

3Tenn. Code Ann. 8 67-6-202, Tennessee Retailers’ Sales Tax Act, codified at Tenn. Code Ann.
8§ 67-6-101 et seq.

4Tn.gov/Revenue.

®>Tenn. Code Ann. 88 67-6-501 and 67-6-502.

® Tenn. Code Ann. 8 67-6-201.

’Tenn. Code Ann. § 67-6-203.

8 Tenn. Code Ann. § 67-6-202.

°Tenn. Code Ann. 8 67-6-201.

' Tenn. Code Ann. 8 67-6-203.

" Tenn. Code Ann. 8 67-6-541.

2 Tenn. Code Ann. 8 67-6-202 and 67-6-203.

13 Tenn. Code Ann. 8 67-6-228.

4 Tenn. Code Ann. 8 67-6-217.

> Tenn. Code Ann. 8 67-6-206.

% /d.

7 1d.

'8 Tenn. Code Ann. 8 67-6-221.

9 Tenn. Code Ann. 8 67-6-226.

20 Tenn. Code Ann. 88 67-6-103(f) and 67-6-226.

21 Tenn. Code Ann. 8 67-6-227.

22 Tenn. Code Ann. § 67-6-219 and Tenn. Code Ann. 8 67-6-528.

23 Tenn. Code Ann. § 67-6-202.

24 Tenn. Code Ann. 8 67-6-702.

25 TENN. Comp. R. & REGs. 1320-05-02-.02.

26 Tn.gov/Revenue/taxes/sale-and-use-tax/local-sales-tax-and-single-article.html.
27 Tenn. Code Ann. 88 67-6-313(f) and 67-6-507(a); TENN.ComP. R. & REGS. 1320-05-01-.91.
28 1d.

29 Tenn. Code Ann. § 67-6-209(e).

30 National Bellas Hess, Inc. v. Department of Revenue of Ill. 386 US. 753 (1967).

31V Quill Corp. v. North Dakota, 504 U.S. 298 (1992).

32 South Dakotav. Wayfair, 138 S.Ct. 2080, 2084 (2018).

33 South Dakotav. Wayfair, 138 S.Ct. 2080 (2018). Tenn. Code Ann.§ 67-6-210.

34 See Scholastic Book Clubs, Inc.v. Farr, 373 S.W.3d 558 (Tenn. Ct. App. 2012).

35 See Important Notice 15-12 for more information. Additionally, Tennessee does not have a
de minimus exception.

3¢ TeNN. ComP. R. & ReGs. 1320-05-01-.129.

371d.
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38 See Important Notice 19-05.

39 Tenn. Code Ann. § 67-6-504(m) and 67-6-712(a)(3).

40 Tenn. Code Ann. 8 67-6-102(67).

41 Tenn. Code Ann. 88 67-6-102, 67-6-201, 67-6-211, and 67-6-602.

42 https://tntap.tn.gov/eservices/_/.

43 Tenn. Code Ann. 8 67-6-203; TENN.ComP. R. & REGS. 1320-05-01-.63(2).

44 Tenn. Code Ann. § 67-6-220.

4> Tenn. Code Ann. §8 67-6-603 and 67-6-604.

46 Tenn. Code Ann. § 67-6-606.

47 TENN. ComP. R. & REGS. 1320-05-01-.63 (“Rule 63"). Rule 63 allows the Commissioner, at his
discretion, to permit dealers with average monthly gross sales of $400 or less and taxable
services of $100 orless to pay their suppliersin lieu of registeringand payingtaxtothe
Department.

48 TENN. ComP. R. & REGS. 1320-05-01-.74.

49 The amount of sales and use tax liability is adjusted every five years to account for
inflation, as measured by the United States bureau of labor statistics consumer price index
for all urban consumers. Any sales and use tax liability amount that is adjusted for inflation
must be rounded to the nearest $10. The first adjustment made to account forinflation will
occurjanuary 1, 2026. Tenn. Code Ann. 8 67-6-505.

>0 Important Notice 16-01.Tenn. Code Ann.§ 67-6-411.

> TENN. ComP. R. & REGS. 1320-05-01-.90.

>2 TENN. CoMmP. R. & REGs. 1320-05-01-.28.

>3 Tenn. Code Ann. 8 67-6-102(84)(B).

>4 Tenn. Code Ann. § 67-1-1802.

>> See also Important Notice 21-18

6 Tenn. Code Ann. 8 67-1-1501(b).

57 Tenn. Code Ann. 8 67-1-1802(b)(1).

58 Tenn. Code Ann. § 67-1-1802(c).

>9 Tenn. Code Ann. 8 67-1-1501(b)(5).

0 Tenn. Code Ann. § 67-1-802.

61 Tenn. Code Ann. § 67-1-804(c)(2).

62 Tenn. Code Ann. 88 67-1-804(d) and 67-1-1400-1445.

53 Tenn. Code Ann. § 67-1-803(c)-(d).

4 Tenn. Code Ann. § 67-1-803.

65> Tenn. Code Ann. 88 67-1-803(c)(1)(A)-(E).

56 Tenn. Code Ann. 88 67-1-803(d)(1)(A)-(1).

7 Tenn. Code Ann. § 67-1-107.

®8 Tenn. Code Ann. § 67-1-803.

59 Tenn. Code Ann. 8 67-1-803(b).

70 Tenn. Code Ann. 8 67-1-801(a)(1)(B).
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T Tenn. Code Ann. 8 67-1-801(a)(2).

72 Tenn. Code Ann. 8 67-6-523(a).

3 Records must be open for inspection to the Commissioner at all reasonable hours. See
Tenn. Code Ann. 8 67-6-523. If the taxpayer maintains any such recordsin an electronic
format, the taxpayer shall comply with reasonable requests by the Commissioner, or the
Commissioner's authorized agents, to provide those electronic recordsin a standard record
format. See Tenn. Code Ann.8 67-1-113.

’4Tenn. CodeAnn. § 67-1-113.

’>Tenn. Code Ann. 88 67-1-1501 and 67-6-523.

76 Tenn. Code Ann. § 67-6-523(c).

’7Tenn. Code Ann. § 67-1-1501.

78 Tenn. Code Ann. 8 67-1-113(b).

’9 Tenn. Code Ann. § 67-1-1438.

8 Tenn. Code Ann. § 67-6-602.

81 Tenn. Code Ann. 8 67-6-513(b)(1).

81d.

83 Tenn. Code Ann. 8 67-6-513(b)(2).

84 1d.

& 1d.

8¢ Tenn. Code Ann. 8 67-6-513(b)(3).

8 Tenn. Code Ann. § 67-1-1443.

8 d.

89 Quattrone Accountants, Inc. v. Internal Revenue Service, 895 F.2d 921, 927 (3™ Cir. 1990). In
thecase of Inre Young,215B.R. 366 (Bankr.W.D.Tenn. 1997), the Bankruptcy Court reviewed
the Department’s attemptto collect taxes from a responsible person under Tenn. Code Ann.
§ 67-1-1443. Because no other Tennessee cases discussing this statute had been reported,
the Court looked to the many federal cases that interpret the almost identical Internal
Revenue Codesection (26 U.S.C. § 6672) for guidancein construing Tennessee’s statute.

% Turnbullv. United States, 929 F.2d 173, 178 (5% Cir. 1991).

o1 Plett v. United States, 185 F.3d 216, 219 (4" Cir. 1999); Thibodeau v. United States, 828 F.2d
1499, 1504-1505 (11 Cir. 1987).

92 Tenn. Code Ann. 8 67-1-1443(b)(2).

93 Turnbull, 929 F.2d at 179.

1d.

% Gephartv. United States, 818 F.2d 469, 475 (6™ Cir. 1987).

% TENN. ComP. R. & REGs. 1320-05-01-.01.

%7 Tenn. Code Ann. § 67-6-102(8)(A).

%1d.

99 Tenn. Code Ann. 8 67-6-102(15).
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100 Tenn. Code Ann. 8 67-6-102(23)
01 Tenn. Code Ann. 8 67-6-102(23)
02 Tenn. Code Ann. 8 67-6-102(23)
103 Tenn. Code Ann. § 67-6-102(23)
104 Tenn. Code Ann. 8 67-6-102(23)
05 Tenn. Code Ann. 8 67-6-102(23)
106 Tenn. Code Ann. 8 67-6-102(23)(G).

197 Tenn. Code Ann. 8 67-6-102(23)(H).

08 Tenn. Code Ann. 8 67-6-102(23)(1).

109 Tenn. Code Ann. § 67-6-102(23)()).

10 Tenn. Code Ann. 8 67-6-102(23)(K).

"1 Tenn. Code Ann. 8 67-6-102(23)(L).

"2 Tenn. Code Ann. 8 67-6-102(23)(M).

"3 Tenn. Code Ann. 8 67-6-102(23(N).

"4 Tenn. Code Ann. 8 67-6-102(60).

> Tenn. Code Ann. 8 67-6-102(61).

116 Tenn. Code Ann. 8 67-6-102(62).

117 /d

"8 Tenn. Code Ann. 8 67-6-102(51).

19 Tenn. Code Ann. § 67-6-102(51) This definition was adopted 1/1/08 and is applied
prospectively.See Important Notice 07-15.

120 This applies to agreements entered into on or after January 1,2008.

2" Important Notice 19-07.

22 Tenn. Code Ann. 88 67-6-204(a) and 67-6-201(6).

23 TENN. CoMP. R. & REGS. 1320-05-01-.32(2), (3) and (6).

124 penske Truck Leasing Co.v. Huddleston, 795S.W.2d 669, 671 (Tenn. 1990). Tenn. Code Ann.
§ 67-6-204.

25 Tenn. Code Ann. §8 67-6-102(51)(B).

126 Tenn. Code Ann. 88 67-6-102(51) and (84)(1)()).

127 TENN. Comp. R. & REGS. 1320-05-01-.28.

28 Tenn. Code Ann. § 67-6- 204(b); TENN. ComP. R. & REGS. 1320-05-01-.32(5).

29 Important Notice - Leasing of Tangible Personal Property.

130 TENN. ComP. R. & REGS. 1320-05-01-.32(2).

131 See Williams Rental, Inc. v. Tidwell, 516 S.W.2d 614 (Tenn. 1974), and Itel Containers Intern.
Corp.v. Cardwell, 814 SW.2d 29 (Tenn.1991).

132 | etter Ruling 02-07.

133 Tenn. Code Ann. § 67-6-388.

34 Important Notice 04-20- Leased Vehicles - Sales Tax Application to Damage Settlements.
35 Tenn. Code Ann. 8 55-3-209(b)(8)(B)(ii).

136 Tenn. Code Ann. 8 67-6-102(67).
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137 /d

138 Tenn. Code Ann. 867-6-102(81)(A).

139 /d

140 /d

41 Tenn. Code Ann. 8 67-6-102(82).

%2 Tenn. Code Ann. 8 67-6-102(83).

143 Tenn. Code Ann. 8 67-6-102(84)(A).

144 Tenn. Code Ann. 8 67-6-102(84).

4> Nashville Clubhouse, Inn v.Johnson, 27 S.\W.3d 542 (Tenn. Ct. App. 2000); Trailer
Conditioners, Inc.v. Huddleston, 897 S.W.2d 728 (Tenn. Ct. App. 1995).

146 Tenn. Code Ann. 8 67-6-102(85)(A).

147 Tenn. Code Ann. 8§ 67-6-223.

148 Tenn. Code Ann. 8 67-6-102(85)(A).

4% Tenn. Code Ann. 8 67-6-102(92).

150 /d

51 Tenn. Code Ann. 8 67-6-102(95)(A).

152 /d

53 Tenn. Code Ann. 8 67-6-102(95)(B).

154 Tenn. Code Ann. 8 67-6-102(95)(C).

55 Tenn. Code Ann. 8 67-6-102(95)(D).

156 Tenn. Code Ann. 8 67-6-102(95)(E).

157 Tenn. Code Ann. 8 67-6-102(100)(A).

58 Tenn. Code Ann. 8 67-6-102(100)(B).

159 Tenn. Code Ann. 8 67-6-102(96).

160 Tenn. Code Ann. 8 67-6-102(100)(A).

61 Tenn. Code Ann. 8 67-6-205(c).

%2 Tenn. Code Ann. § 67-6-101 et seq.

63 Tenn. Code Ann. 88 67-6-226, 67-6-103(f), 67-6-102(106), and 67-6-227.
164 Tenn. Code Ann. 8 67-6- 205.

65 Tenn. Code Ann. 8 67-6- 205(c)(4).

166 TENN. ComP. R. & REGS. 1320-05-01-.54.

87 Exceptionsto this general rule can be foundin Tenn. Code Ann. § 67-6-313.
68 | eTourneau Sales & Serv., Inc., v. Olsen, 691 S.W.2d 531, (Tenn. 1985).
169 Tenn. Code Ann. § 67-6-395.

70 Tenn. Code Ann. 8 67-6-206.

71 Tenn. Code Ann. 8 67-6-102(46).

72 Tenn. Code Ann. 88 67-6-206(a) and 67-6-409(a)(2).

73 TENN. ComP. R. & REGS. 1320-05-01-.27. Tenn. Code Ann. 8 67-6-205(c)(6).
174 /d

75 Tenn. Code Ann. 8 67-6-205(c)(6).
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176 TENN. CoMP. R & REGS. 1320-05-01-.27.

177 /d

78 Tenn. Code Ann. 8 67-6-205(c)(1).

179 TENN. CoMP. R & REGS. 1320-05-01-.70.

80 Tenn. Code Ann. 8 67-6-205(c)(1).

181 Ruling 11-41.

82 Tenn. Code Ann. § 67-4-702(25).

'83 Tenn. Code Ann. § 67-4-702(a)(14). “Property management company” means a person
who, for consideration, manages a vacation lodging for an individual property owner that
provides suchlodging for a rental fee to consumers.

84 Tenn. Code Ann. 8 67-4-702(8).

'85> Important Notice - Short-Term Leases or Rental of Private Residences, Homes, Condos,
and other Accommodations.

86 Tenn. Code Ann. 88 67-6-501(d) and 67-6-502.

87 Vrbo.co, Airbnb.com, flipkey.com, homeaway.com are examples of online companies.
88 Tenn. Code Ann. 88 67-6-205(c)(1) and 67-6-102(92).

83 Tenn. Code Ann. 8 67-6-205(c)(1).

%0 Tenn. Code Ann. 8 67-6-102(98).

197 Tenn. Code Ann. 88 67-6-102(23)(M), 67-6-102(86)(E), and 67-6-205(c)(8).

192 Ruling 11-57.

193 Tenn. Code Ann. 8 67-6-205(c)(5).

194 TENN. CoMP. R & REGS. 1320-05-01-.53.

195 /d

196 /d

97 Important Notice 05-03 - Animal Bathing.

198 Tenn. Code Ann. § 63-12-103.

99 Important Notice 18-03 - Animal Bathing and Grooming.

209 |mportant Notice 19-12 - Automated Car Wash Facilities.

201 Tenn. Code Ann. 8 67-6-392(b)(1)(B).

202 Tenn. Code Ann. 8 67-6-205(c).

203TENN. ComP. R. & REGS. 1320-05-01-.53(1).

204 Tenn. Code Ann. 8 67-6-392(a).

205 Important Notice 04-15 - Motor Vehicle Detailing and Repair.

206 Tenn. Code Ann. § 67-6-392 (b)(1).

207 Tenn. Code Ann. 88 55-3-101 and 67-6-392 (b)(2).

208 Tenn. Code Ann. § 55-17-102.

209 Tenn. Code Ann. § 67-6-392(a); TENN.ComP. R. & REGS. 1320-05-01-.53(1).

219 TeNN. Comp. R. & REGS. 1320-05-01-.54.

211 TENN. Comp. R. & REGS. 1320-05-01-.05.

212 TeNN. Comp. R. & REGs. 1320-05-01-.53.

38| Page



TN

'Revenue

213 Tenn. Code Ann. § 67-6-205(c)(2).

214 TENN. Comp. R. & REGs. 1320-05-01-.104(1).

215 Tenn. Code Ann. 8 67-6-205(c)(2).

216 /d

217 Tenn. Code Ann. § 67-6-329(a)(7).

218 TENN. CoMP. R. & REGS. 1320-05-01-.104.

219 TENN. CoMP. R. & REGS. 1320-05-01-.21.

220 Tenn, Code Ann. § 67-6-205(c)(3).

221 Tenn. Code Ann. 8 67-6-102(96)(A).

222 Tenn. Code Ann. 8 67-6-102(7).

223 Tenn. Code Ann. § 67-6-205(c)(7).

224 Tenn. Code Ann. 88 67-6-102(106) and 67-6-226.
225 Tenn. Code Ann. § 67-6-227.

226 Tenn. Code Ann 88 67-6-102(94) and 67-6-233.
227 TENN. CompP. R & REGS. 1320-05-01-.54(2).

228 Tenn. Code Ann. 8 67-6-102(85)(A)(Vi).

229 TENN. CoMP. R & REGs. 1320-05-01-.27(2).

230 Tenn. Code Ann. 88 67-6-102 and 67-6-202.

231 Tenn. Code Ann. § 67-6-102(95).

232 Tenn. Code Ann. 8 67-6-102(84)(A).

233 Ann. 8 67-6-102(82).

234 lggg ESSEAHH. 88 67-6-203 and 67-6-210; TENN.Comp.R. & REGS. 1320-05-01-.95.
235 Tenn. Code Ann. 88 67-6-102(100) and (101).

236 Tenn. Code Ann. 8 67-6-102(101).

237 Tenn. Code Ann. § 67-6-102(100).

238 Tenn. Code Ann. § 67-6-102(94).

239 Tenn. Code Ann. § 67-6-202.

240 Tenn, Code Ann. 8 67-6-202.

241 Tenn. Code Ann. § 67-6-203.

242 Tenn. Code Ann. § 67-6-541.

243 . eAnn. 8 67-6-210.

244 ;f;tr;sffvoi?hout asales tax include Alaska, Delaware, Montana, Oregon, and New
Hampshire.

245 Tenn. Code Ann. 8 67-6-210.

246 /d

247 Tenn. Code Ann. § 67-6-203.

248 /d

249 Important Notice 07-15.

250 .Code Ann. 8 67-6-233.

251 lggg Code Ann. 88 67-6-205, 67-6-203, 67-6-226, and 67-6-227.
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252 Tenn. Code Ann. § 68-126-202(2). “Manufactured home” means a structure, transportable
in one or more sections, which, in thetraveling mode, is eight feet or morein width, or 40
feet or morein length, or,when erected on site, is 320 or more square feet, and which is
built on a permanent chassis and designed to be used as a dwelling with or without a
permanent foundation when connected to therequired utilities, and includes the plumbing,
heating, air conditioning, and electrical systems contained inthe structure; except that
“manufactured home” includes any structure that meets allthese requirements except the
size requirements and the manufacturervoluntarily files a certification required by the
secretary and complies with certain standards.

253 Tenn. Code Ann. § 67-6-210; TENN. CoMmP. R. & REGS. 1320-05-01-.09(1).

254 Tenn. Code Ann. § 67-6-210(c)(2).

255 Tenn. Code Ann. § 67-6-224(b)(3). “Headquarters facility” means a facility in this state that
housestheinternational or national headquarters of a taxpayer, where headquarters staff
employees are located and employed, and where the primary headquarters-related
functions and services are performed. A regional headquarter may qualify if an application
and business plan was filed with the Department priortoJuly 1, 2015.

236 Tenn. Code Ann. § 67-6-224.

257 Tenn. Code Ann. 8 67-6-389(e).

258 Tenn. Code Ann. § 67-6-313(a).

259 Tenn. Code Ann. § 67-6-211.

260 Tenn. Code Ann. § 67-6- 313.

261 Tenn. Code Ann. §8 67-6- 102(94) and 67-6-313(a); Young Sales v. Benson, 450 S.W.2d 574,
577 (Tenn.1970); Beecham Laboratories v. Woods, 569 S.W.2d 456, 458 (Tenn. 1978).

262 Tenn. Code Ann. § 67-6-203.

263 Tenn. Code Ann. 8 67-6-102(81)(A).

264 TENN. ComP. R. & REGS. 1320-05-01-.07.

265 /d

266 TENN. ComP. R. & REGS. 1320-05-01-.08(1).

267 /d

268 /d

269 /d

270 Tenn. Code Ann. 88 67-6-102, 209, and 384.

271 Tenn. Code Ann. 8 67-6-209(b).

272 /d

273 Tenn. Code Ann. 8 67-6-209(e).

274 Tenn. Code Ann. 8 67-6-209(f).

275 Tenn. Code Ann. § 67-6-209(e).

276 Tenn. Code Ann. § 67-6-384.

277 TENN. ComP. R. & REGS. 1320-05-01-.103(2).

278 TENN. ComP. R. & REGS. 1320-05-01-.103(3).

330 | Page



TN

'Revenue

279 Tenn. Code Ann. § 67-6-209. TENN. ComP. R. & REGs. 1320-05-01-.103.

280 Tenn. Code Ann. § 67-6 209.

281 Tenn. Code Ann. § 67-6-235.

282 Tenn. Code Ann. § 67-6-702(a)(1).

83 Tenn. Code Ann. § 67-6-704.

284 Tenn. Code Ann. § 67-6-702.

285 /d

286 /d

287 /d

288 /d

289 Tenn. Code Ann. § 67-6-714.

290 Tenn. Code Ann. 8 67-6-702(h).

291 Tenn. Code Ann. § 67-6-702(g).

292 TENN. CoMP. R. & REGS. 1320-05-02-.05(1).

293 TENN. CompP. R. & REGS. 1320-05-02-.05(2).

294 Tenn. Code Ann. § 67-6-702(a)(4); Important Notice #15-22.

295 TeENN. ComP. R. & REGS. 1320-05-01-.63.

296 Tenn. Code Ann. 8 67-6-301(a)(1).

297 Tenn. Code Ann. § 67-6-102(8)(B

298 Tenn. Code Ann. 8 67-6-702(d).

299 See Colemill Enterprises, Inc.v. Huddleston, 1996 WL 693677 (Tenn.Ct.App. 1996), rev’d on
other grounds, 967 S.W.2d 753 (Tenn. 1998) (the court found that a rebuilt airplane was not a
single article for the single article cap purposes because the taxpayer charged one price for
the airplane, which covered the components aswell as installation services; when the cost of
services was included in the price, the Commissioner of Revenue had no meansto
determinethe price of each individual component).

300 Tenn. Code Ann. 8 67-6-702(d).

307 Single Article Local Tax Base Limitation with Effective Dates. Effective April 2020, Grundy
County has a single article local tax limitation of $1,600; prior to this date, Grundy County's
single article limitation was $333.

302 Tenn. Code Ann. § 67-6-102(84)(A).

303 TENN. CoMP. R. & REGS. 1320-05-01-.32(2).

304 1d. at 2.

305 Please see Chapter 2 for a more in-depth discussion of the Wayfair case.

306 Tenn. Code Ann. § 67-6-102. Public Chapter 783 (2022).

307 The former sales threshold of $500,000 was established in Sales and Use Tax Rule
129(2)1. For periods beginning October 1, 2019 to October 1, 2020, out-of-state dealers with
$500,000 or more in total sales madeto consumersin this state during the previous twelve-
month period must register for and remit sales tax.

308 Tenn. Code Ann. § 67-6-102(87).
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309 Tenn. Code Ann. § 67-6-510.

310 Tenn. Code Ann. 8 67-6-102(85)(A)(vi). Letter Ruling 14-10.

31" Tenn. Code Ann. § 67-6-539.

312 Tenn. Code Ann. § 67-6-102(85)(A).

313D, Canale & Co. v. Celauro, Comm'r of Revenue, 765 S.W.2d 736 (Tenn. 1989).

31426 U.S.C. § 4071.

315 See also Tenn. Code Ann. 8 67-1-112 and TENN. Comp. R. & ReGs. 1320-04-05-.03 (when
separately itemized, the business tax s to be included in the tax base for both business tax
and sales and use tax purposes).

316 TENN. Comp. R. & REGS. 1320-05-01-.100.

317 TenN. Comp. R. & REGS. 1320-05-01-.23.

318 26 U.S.C. § 5000B.

319 TenN. Comp. R. & REGS. 1320-05-01-.25.

320 /d

321 TENN. Comp. R. & REGS. 1320-05-01-.107 and.110.

322 See Important Notice #07-20.

323 Tenn. Code Ann. 88 67-6-102(25); TENN. CoMP. R. & REGS. 1320-05-01-

99(3).

324 See, e.g., AT&Tv. Johnson, No.M2000-01407-COA-R3-CV (Tenn. Ct. App. 2002).

325 TeNN. Comp. R. & REGS. 1320-05-01-.76.

326 Tenn. Code Ann. § 67-6-510; TENN. ComP. R. & REGs. 1320-05-01-.02.

327 Tenn. Code Ann. § 67-6-357.

328 Tenn. Code Ann. § 67-6-102(87)(A)(Vi).

329 See, e.g., Thomas Nelson, Inc.v. Olsen, 723 SW.2d 621, 624 (Tenn.1987) (holdingthata
transactioninvolving the sale of non-taxable intangible advertising concepts was
nevertheless subject to sales tax on the entire amount ofthe transaction because
advertising models, which were tangible personal property, were an “essential,” “crucial,” and
“necessary” element ofthe transaction).

30 /d.; see also AT&T Corp. v. Johnson, No. M2000-01407-COA-R3-CV, 2002 WL 31247083, at
*8 (Tenn. Ct. App. Oct. 8, 2002) (holding that a transaction involving the sale of engineering
services along with separately itemized tangible telecommunications systems was subject to
sales tax on the entire amount of the contract because “equipment, engineering, and
installation combinein this instance to produce BellSouth's desired result: a functioning item
of tangible personal property assembled on the customer's premises,” and further
describing the engineering services as “essential” and “integral” to the sale of tangible
personal property).

331 Ruling 14-10.

332 /d

333 Qualcomm Incorporated v. Loren L. Chumley, No. M2006-01398-COA-R3-CV, 2007 WL
2827513 (Tenn. CT. App. Sept. 26, 2007).
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334 Unreported case of Barnes & Noble Superstores, Inc.v. Huddleston, No.01A01-9604-CH-
00149, 1996 WL 596955, at *2 (Tenn. Ct. App. Oct. 18, 1996).

335 The fact that the equipment was leased to the service provider's customer and not sold
has nobearing. Leases may qualify for the sale for resale exemption.Theterm "sale" as
used in the statute, includesthelease of tangible personal property. Tenn.Code Ann. 8 67-6-
102(78).

336 See Nashville Mobilphone Co., Inc., v. Woods, 655 S.W.2d 934 (1983).

337 See Cape Fear Paging Co.v. Huddleston, 937 S.W.2d 787 (Tenn. 1996).

338 Tenn. Code Ann. § 67-6-205.

339 Ruling 17-17.

340 Tenn. Code Ann. 8 67-6-102(95); TeNN. Comp. R. & ReGs. 1320-05-01-.107, .108, and .110.
341 Tenn. Code Ann. 8 67-6-205(c)(6).

342 TENN. ComP. R. & REGS. 1320-05-01-.54(2) and 1320-05-01-.53(2).

343 TENN. CoMP. R. & REGS. 1320-05-01-.27(4).

344 See, e.g., Gen. Carpet Contractors, Inc.v. Tidwell, 511 S.W.2d 241 (Tenn. 1974) (holding that
for sales and use tax purposes, the dispositive issue regarding whethera contractoris
improving realty is whether the property beinginstalled becomes a fixture to the realty).

345 Id. at 242-43.

346 Magnavox Consumer Electronics v. King, 707 S.W.2d 504, 507 (Tenn. 1986) (quoting Hickman
v. Booth, 173 S.W. 438 (Tenn. 1914)).

347 /d

348 ANR Pipeline Co., et al. v. Tenn. Bd. of Equalization, Nos. M2001-01098-COA-R12-CV, M2001-
01117-COA-R12-CV, M2001-01119-COA-R12-CV, 2002 WL 31840689, at *3 (Tenn. Ct. App.
Dec. 19, 2002), perm. app. denied, june 30, 2003.

349 /d

339 Hubbard v. Hardeman Cnty. Bank, 868 S.W.2d 656, 660 (Tenn. Ct. App. 1993).

351 See Process Sys., Inc.v. Huddleston, No.101801-1, 1996 WL 614526, at *3 (Tenn. Ct. App.
Oct. 25, 1996) (citing Memphis Hous. Auth.v. Memphis Steam Laundry-Cleaner, Inc., 463 S.W.2d
677, 679 (Tenn. 1971)).

352 See id. (finding that conveyor system’s essential character would be destroyed upon
removal, which required cutting system componentsinto pieces with an acetylenetorch)
(citing Green v. Harper, 700 S.W.2d 565, 567 (Tenn.Ct. App. 1985)).

333610 S.w.2d at 714.

354 /d

355 /d

356 Keenan v. Fodor, No.M2011-01475-COA-R3CV, 2012 WL 3090303, at *8-9 (Tenn.Ct. App.
July 30, 2012).

357 /d

358 868 S.W.2d at 660.

359 /d
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360511 S.w.2d at 243.

361 /d

3621996 WL 614526 at *3.

363 /d

364 Hermann Holtkamp Greenhouses, Inc.v. Metro. Nashville & Davidson Cnty., No.M2009-
00345-COA-R3-CV, 2010 WL 366697, at *9 (Tenn. Ct. App.Feb. 2, 2010).

365 /d

366 See Letter Ruling 11-48.

367 See Letter Ruling 96-31.

368 See Letter Ruling 96-20.

369 See Letter Ruling 00-20.

370 See Letter Ruling 08-18.

371 See Letter Ruling 01-21.

372 See Letter Ruling 03-08.

373 See Letter Ruling 97-32.

374 Tenn. Code Ann. § 67-6-102(95). Public Chapter 86 (2021).

375 Public Chapter 501 (2019).

376 1977 Tenn. Pub. Acts Ch. 42 (defining “tangible personal property” to include computer
software); see also Univ. Computing Co.v. Olsen, 677 S.W.2d 445, 447 (Tenn. 1984) (detailing
the General Assembly’s actions taken to subject computer software to sales and use tax).
377 Tenn. Code Ann. 8 67-6-231(a).

378 Tenn. Code Ann. § 67-6-102(84)(K).

379 Tenn. Code Ann. 8 67-6-231(b).

380 Tenn. Code Ann. 8 67-6-102(18).

381 Tenn. Code Ann. § 67-6-102(95)(A).

382 See Tenn. Code Ann. § 67-6-701(a)(1) (which provides that the single article cap only
applies tothesale of single articles of personal property).

383 Tenn. Code Ann. 8 67-6-102(74).

384 /d

385 See Important Notice #15-14.

386 See Important Notice #15-24.

387 Tenn. Code Ann. § 67-6-102(85)(A).

388 Tenn. Code Ann. 8 67-6-205(c)(6).

389 See generally Tenn. Dept. of Rev. Ltr. Rul. 14-10 (Oct. 14, 2014) [hereinafter “Ltr.Rul. 14-
10"] (discussing Tennessee law regarding bundling and the “true object” test), available at
http://www.tennessee.gov/assets/entities/revenue/attachments/14-10.pdf.

390 See, e.g., Thomas Nelson, Inc.v. Olsen, 723 S\W.2d 621, 624 (Tenn. 1987) (holdingthat a
transactioninvolving the sale of non-taxable intangible advertising concepts was
nevertheless subject to sales tax on the entire amount of the transaction because
advertising models, which were tangible personal property, were an “essential,” “crucial,” and
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“necessary” element of the transaction). See Rivergate Toyota, Inc.v. Huddleston,No.01A01-
9602-CH-00053, 1998 WL 83720, at *4 (Tenn.Ct. App. Feb. 27, 1998) (holdingthata
transactioninvolving the commission and distribution of advertising brochures was subject
to sales tax onthe*entire cost of the transaction™ because, although the transaction
involved a number of services, the brochures themselves “were not inconsequential
elements of the transaction but, in fact, were the sole purpose of the contract”). see also
AT&T Corp.v.Johnson, No.M2000-01407-COA-R3-CV, 2002 WL 31247083, at *8 (Tenn.Ct. App.
Oct. 8, 2002) (holdingthat atransaction involving the sale of engineering services along with
separately itemized tangible telecommunications systems was subject to sales tax on the
entire amount ofthe contract because “equipment, engineering, and installation combinein
thisinstance to produce BellSouth's desired result: a functioningitem of tangible personal
property assembled on the customer's premises,” and further describing the engineering
services as “essential” and “integral” to the sale of tangible personal property).

397 See Letter Ruling 15-07, Letter Ruling 15-08, Letter Ruling 15-09, Letter Ruling 16-01, Letter
Ruling 16-02, Letter Ruling 16-04, Letter Ruling 16-07, and Letter Ruling 16-12.

392 Nashville Mobilphone Co., Inc.v. Wood's, 655 S.W.2d 934, 937 (Tenn. 1983); Equifax Check
Services, Inc. v. Johnson, No.M1999-00782-COA-R3-CV, 2000 WL (Tenn. Ct. App. 2000).
393 See Letter Ruling #15-07.

394 Tenn. Code Ann. § 67-6-205(c)(4) and (c)(6).

395 Tenn. Code Ann. § 67-6-395.

396 /d

397 Tenn. Code Ann. § 67-6-702.

3% Tenn. Code Ann. § 67-6-387.

399 Tenn. Code Ann. 8 67-6-395.

400 Teksystems, Inc. ex rel. Maxim Group, Inc. v. Farr, 2009 WL 1312835 (Tenn. Ct. App. 2009).
401 See Letter Ruling # 14-11.

402 See Important Notice #15-13.

403 Tenn. Code Ann. 8 67-6-231; See also Important Notice #15-14.

404 See Important Notice #15-24.

405 Tenn. Code Ann. § 67-6-102(33).

406 See Important Notice #15-24.

407 Tenn. Code Ann. 8 67-6-387(b).

4%8 Tenn. Code Ann. 8§ 67-6-208; See also Important Notice #15-25.

409 Tenn. Code Ann. 8 67-6-102(19).

410 Tenn. Code Ann. 8 67-6-102(94).

41" Tenn. Code Ann. § 67-6-233(a).

412 Tenn. Code Ann. 8 67-6-233(b).

413 /d

414 Tenn. Code Ann. § 67-6-102(30).

415 Revenue Ruling 20-03.

m

Ml m
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416 Tenn. Code Ann. 8 67-6-102(29).

417 Revenue Ruling 20-03.

418 Tenn. Code Ann. 8 67-6-102(31).

419 See Revenue Ruling 20-03.

420 Tenn. Code Ann. § 67-6-702(g)(4).

421 Tenn. Code Ann. 8 67-6-233(c).

422 Tenn. Code Ann. § 67-6-702(g)(4).

423 Tenn. Code Ann. 8 67-6-329(d).

424 Tenn. Code Ann. 8 67-6-329(a)(3).

425 TENN. CoMP. R. & REGS. 1320-05-01-.113(1).

426 TENN. Comp.R. & REGS. 1320-05-01-.113(2).

427 Tenn. Code Ann. 88 67-6-233(f) and 67-6-329(d)(1).

428 Tenn. Code Ann. 8 67-6-102(46)(L).

429 Tenn. Code Ann. 8 67-6-329(d)(2).

430 Tenn. Code Ann. 8 67-6-233(f).

431 Tenn. Code Ann. § 67-6-208.

432 Tenn. Code Ann. 8 67-6-102(44)(K).

433 Tenn. Code Ann. § 67-6-208.

434 Tenn. Code Ann. § 67-6-324.

435 TENN. Comp. R. & REGS. 1320-05-01-.04.

436 Tenn. Code Ann. § 67-6-208.

437 Important Notice 15-11 - Sales of Warranty or Service Contracts.

438 TENN. Comp.R. & REGS. 1320-05-01-.54(2).

439 See Revenue Ruling #04-20 for additional examples.

440 Tenn. Code Ann. § 67-6-202. Amusement tax is not subject to the single-article provisions.
441 Tenn. Code Ann. 8 67-6-102(86)(G).

442 Tenn. Code Ann. § 67-6-330.

443 Tenn. Code Ann. § 67-6-212(a)(1).

444 /d

445 TENN. Comp. R. & REGs. 1320-05-01-.116 identifies SIC Codes 7991 and 7997.
446 Tenn. Code Ann. § 67-6-212(a)(1).

447 Letter Ruling 11-24.

448 Tenn. Code Ann. 8 67-6-212(a)(1). TENN. Comp. R. & REGS. 1320-05-01-.121.
449 TENN. ComP. R. & REGS. 1320-05-01-.115(2).

450 Tenn. Code Ann. 8 67-6-212(a)(2).

41 TENN. ComP. R. & REGS. 1320-05-01-.117(1); Establishmentslisted in Major Group 79 of the
Standard Industrial Classification Manual.

452 Tenn. Code Ann. 8 67-6-212(d).

433 Important Notice - Sales Tax on Pit Passes

454 Tenn. Code Ann. 8 67-6-330(a)(18).
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435 TENN. CoMmP. R. & REGs. 1320-05-01-.117(3); Establishmentslisted in Major Group 84 of the
Standard Industrial Classification Manual.

4%¢ Important Notice 16-09 - Amusement Tours.

457 Tenn. Code Ann. § 67-6-212(a)(3).

438 TENN. ComP. R. & REGS. 1320-05-01-.115.

459 Tenn. Code Ann. 8 67-6-212(a)(4).

460 TENN. ComP. R. & REGS. 1320-05-01-.122.

461 TENN. Comp. R. & REGs. 1320-05-01-.32(6).

462 /d

463 Tenn. Code Ann. § 67-6-330(a)(3).

464 Prepared by the Office of Management and Budget of the federal government.
465 Tenn. Code Ann. 8 67-6-330(a)(4).

466 Important Notice 08-08 - Membership Dues & Fees; Important Notice 19-11 - Physical
Fitness Facilities Exemption.

467 Tenn. Code Ann. 8 67-6-330(a)(19).

468 Tenn. Code Ann. § 67-6-330(a)(6).

469 Tenn. Code Ann. 8 67-6-330(a)(16).

470 Important Notice 19-11 - Physical Fitness Facilities Exemption.

471 Tenn. Code Ann. § 67-6-330(a)(1).

472 Tenn. Code Ann. 8 67-6-330(a)(9).

473 Tenn. Code Ann. 8 67-6-330(a)(2).

474 Tenn. Code Ann. 8 67-6-330(a)(14).

475 Tenn. Code Ann. 8 67-6-330(a)(10).

476 Tenn. Code Ann. 8 67-6-330(a)(5).

477 Tenn. Code Ann. 8 67-6-330(a)(13).

478 Tenn. Code Ann. 8 67-6-330(a)(3).

479 Prepared by the Office of Management and Budget ofthe federal government.
480 Tenn. Code Ann. § 67-6-330(a)(4).

481 Defined in Tenn. Code Ann. § 67-4-2004.

482 Tenn. Code Ann. 8 67-6-330(a)(2).

483 Tenn. Code Ann. 8 67-6-330(a)(15).

484 Tenn. Code Ann. 8 67-6-330(a)(17).

48> Important Notice 20-01 - Preemption of State Tax on Air Commerce Recreational
Activities.

486 TENN. ComP. R. & REGS. 1320-05-02.05.

487 Tenn. Code Ann. § 67-4-2202.

488 Tenn. Code Ann. § 67-4-2203(2).

489 Tenn. Code Ann. § 67-4-2202.

490 See Important Notice 2002 Coin Operated Amusement Device Tax Changes.

491 Tenn. Code Ann. § 67-4-2204(a)(1)(2) &(3).
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492 Tenn. Code Ann. 8 67-6-2205(a).

493 Tenn. Code Ann. § 67-6-212.

494 Tenn. Code Ann. 8 67-6-205(c)(3).

495 Tenn. Code Ann. § 67-6-102(96)(A).

496 /d

497 Tenn. Code Ann. 8 67-6-102(98)(B).

498 Equifax Check Services, Inc.v. Johnson, No. M1999-00782-COA-R3-CV, 2000 WL (Tenn. Ct.
App. June 27, 2000).

499 Internet Tax Freedom Act (Pub. L. No. 105-277, 88 1100-1104, 112 Stat. 2681-719 (1998)
(setout at noteto 47 U.S.C. 8151), amended by Pub.L. No. 107-75, § 2, 115 Stat.703 (2001),
Pub.L.No. 108-435, §§ 2-6, 6A, 118 Stat.2615 (2004), Pub. L. No.110-108, §§ 2-6, 121 Stat.
1024 (2007)).

200 Ruling 08-29.

01 Tenn. Code Ann. § 67-6-205(c)(9).

202 “Fixed wireless service” means a telecommunications service that provides radio
communication between fixed points.“Mobile wireless service” means a telecommunications
services thatis transmitted, conveyed or routed regardless of the technology used, whereby
theorigination and/or termination points ofthe transmission, conveyance orrouting are not
fixed, including, by way of example only, telecommunications services that are provided by a
commercialmobile radio service provider.

203 800 service” means a telecommunications service that allows a caller to dial a toll-free
numberwithoutincurringa chargefor the call. The serviceis typically marketed underthe
number“800”,“855", “866", “877", and “888" toll-free calling, and any subsequent numbers
designated by the Federal Communications Commission.

2044900 service” means an inbound toll telecommunications service purchased by a
subscriberthat allows the subscriber's customerto call in to the subscriber’s prerecorded
announcement oflive service. “900 service” does not include the charge for: collection
services provided by the seller of the telecommunications services to the subscriber, or
service or product sold by the subscriber to the subscriber's customer. The service is
typically marketed underthe name“900” service, and any subsequent numbers designated
by the Federal Communications Commission.

205 “Telecommunications nonrecurring charges” means an amount billed for the installation,
connection, change orinitiation of telecommunications services received by the customer.
206 “Paging service” means a telecommunications service that provides transmission of coded
radio signals for the purpose of activating specific pagers, such transmissions may include
messages and/or sounds.

07 Tenn. Code Ann. 8 67-6-102(70).

08 Tenn. Code Ann. 8 67-6-102(71).

509 Tenn. Code Ann. 88 67-6-202 and 67-6-230(a).

>10 https://en.wikipedia.org/wiki/Electronic data interchange
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> Tenn. Code Ann. 8 67-6-102(77).

>12Tenn. Code Ann. § 48-103-102.

513 Tenn. Code Ann. 8 67-6-389(a).

514 Tenn. Code Ann. § 67-6-389(c).

15 Tenn. Code Ann. § 67-6-102(49).

>16 Tenn. Code Ann. 88 67-6-221 and 67-6-702(g).

517 Tenn. Code Ann. 8 67-6-102(48).

>18 Tenn. Code Ann. 88 67-6-221 and 67-6-702(g).

>19 Tenn. Code Ann. §8 67-6-205(a) and 67-6-702(g).

520 Tenn. Code Ann. § 67-6-102(47). United States includes the District of Columbiaand a
United States territory or possession.

>21 Tenn. Code Ann. 88 67-6-221 and 67-6-702(g).

22 Tenn. Code Ann. §8 67-6-205(a) and 67-6-702(g).

23 Tenn. Code Ann. § 67-6-390.

24 Tenn. Code Ann. § 67-6-356.

525 Tenn. Code Ann. § 67-6-356(¢)(2).
526 Tenn. Code Ann. § 67-6-356(c)(1).
527 Tenn. Code Ann. 8 67-6-356(c)(3).

>28 Important Notice 07-21 Telecommunications Used by Internet Service Providers
529 Tenn. Code Ann. § 67-6-102(7)(B).

530 Tenn. Code Ann. 8 67-6-102(7)(C).

31 Tenn. Code Ann. 8 67-6-102(7)(D).

32 Tenn. Code Ann. § 67-6-102(7)(E).

533 Tenn. Code Ann. 8 67-6-102(7)(A).

>34 Tenn. Code Ann. 8 67-6-102(7).

335 Tenn. Code Ann. § 67-6-702(g).

536 Tenn. Code Ann. 8 67-6-905(b).

37 Tenn. Code Ann. § 67-6-905(c).

38 Tenn. Code Ann. § 67-6-905(a)(12).

539 Tenn. Code Ann. 8 67-6-905(a)(9).

40 Tenn. Code Ann. § 67-6-905(d)(1).

>41 Tenn. Code Ann. § 67-6-905(a)(10).

542 Tenn. Code Ann. 8 67-6-905(d)(2).

43 Tenn. Code Ann. 8 67-6-905(d)(3).

44 Tenn. Code Ann. 8 67-6-905(c).

545 Tenn. Code Ann. 88 67-6-201(9) and 67-6-226.

546 Tenn. Code Ann. § 67-6-102(106)(A).

>47 Tenn. Code Ann. 8 67-6-102(106)(B).

>48 Tenn. Code Ann. § 67-6-226.
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49 Important Notice - Cable Television - Wireless Cable Television and Direct-to-home
Satellite Services.

550 /d

51 Tenn. Code Ann. 88 67-6-201, 67-6-226, 67-6-102(106), and 67-6-103(f).

552 Tenn. Code Ann. 8 67-6-329(a)(15).

>33 Tenn. Code Ann. § 67-6-227.

>34 Important Notice - Local Sales Taxability to Direct-to-home Satellite.

555 Tenn. Code Ann. 8 67-6-102(94).

556 Tenn. Code Ann. § 67-6-102(30).

57 The detailed Schedule B delivery destination local tax reporting on the SLS 450 return was
addedin 2018 and is nowthe required reporting for sales from out-of-state into Tennessee
with the 2019 repeal of the 2.25% optional standard local tax rate. For more information, see
Important Notice 19-05.

>58 Tenn. Code Ann. § 67-6-539.

59 Important Notice 05-19 - Bundled Transactions - Telecommunications, Audio and Video
Programming and Related Services.

560 Tax Rates(as of 2005): 1) Intrastate - 7% state, 2.5% local; 2) Business interstate and
international - 7.5% state, exempt local; 3) Residentialinterstate and international - 7% state,
1.5% local; 4) Ancillary services - 7% state, 2.5% local; 5) Cable and wireless cable - [$0 - $15]
of monthly fee/charge per subscriber - exempt, stateand local; [$15.01 - $27.50] - 8.25%
state, exempt local; [$27.51 and over]- 7% state, applicable local rate; 6) Direct-to-home
satellite - 8.25% state, exempt local.

>¢1 Prior rates - 6% until 7/1/2002; 5.5% until 7/1/12; 5% until 7/1/13; and 4% until 7/1/17.

62 Tenn. Code Ann. § 67-6-228(a).

63 Tenn. Code Ann. § 67-6-102(43).

564 Tenn. Code Ann. 8 67-6-102(6).

565> Tenn. Code Ann. § 67-6-102(99).

66 Tenn. Code Ann. 8 67-6-102(9).

567 Tenn. Code Ann. 8 67-6-102(28).

68 Tenn. Code Ann. 8 67-6-102(72).

>%9 Important Notice 17-20 - Food and Food Ingredients.

570 /d

57T Tenn. Code Ann. 8 67-6-102(6).

>’2Tenn. Code Ann. § 67-6-102(99).

573 Tenn. Code Ann. 8 67-6-102(9).

74 Important Notice 17-22 - Sales Tax on Candy.

>75 Tenn. Code Ann. § 67-6-102(87)(A)(Vi).

>76 Revenue Ruling 14-08.

577 Tenn. Code Ann. § 67-6-102(28).

>’8 The FDArequires all dietary supplementsto belabeled with a supplement facts box.
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>79 Important Notice 17-23 - Sales Tax on Dietary Supplements.

>80 Important Notice 17-21 - Sales Tax on Prepared Foods.

581 Tenn. Code Ann. 8 67-6-102(72).

82 Chapter 3, §401.11 of the FDA'sfood code.

>83 Important Notice 07-18 - Prescription Drugs.

584 TENN. ComP. R. & REGS. 1320-05-01-.34(1).

585> Tenn. Code Ann. § 67-6-102(25)(A).

>85 TENN. ComP. R. & REGS. 1320-05-01-.18.

87 Tenn. Code Ann. 88 67-6-102(46)()) and 67-6-206(b)(8).

>88 TENN. ComP. R. & REGS. 1320-05-01-.76.

>89 TENN. ComP. R. & REGS. 1320-05-01-.100.

%0 Tenn. Code Ann. § 67-6-102(87)(B); If theseller is reimbursed by a third party, theamount
of the couponwould be subject to tax.

>91 Tenn. Code Ann. § 67-6-329(a)(13).

292 TENN. ComPp. R. & REGS. 1320-05-01-.76.

93 At thetax rate levied onthe sale of tangible personal property at retail by Tenn. Code
Ann. § 67-6-202.

>%4 Tenn. Code Ann. § 67-6-230.

%95 Prior toJanuary 1, 2021, the 911 surcharge rate was $1.16.

>% Important Notice 15-02 - Prepaid Wireless Calling Service 911.

>97 TeNN. Comp. R. & REGS. 1320-05-01-.72.

%8 Tenn. Code Ann. § 67-6-329(a)(1).

>99 Retailers are not required to document the exempt purchase; the documentation
mentioned in Important Notice 07-17is no longer required. Tenn. Code Ann. § 67-6-
334(b)(4)(B).

609 Important Notice 08-04 - Kerosene Fuel Sales Exemption.

€01 Tenn. Code Ann. § 67-6-704.

€02 Tenn. Code Ann. § 67-6-205(c)(5).

€03 Important Notice 19-12 - Automated Car Wash Facilities.

€04 Tenn. Code Ann. § 67-6-357.

605 TeNN. ComP. R. & REGS. 1320-05-01-.49(1).

606 Tenn. Code Ann. 88 67-6-337, 67-6-338.

807 Tenn. Code Ann. 8 67-6-329(a)(13); TENN. Comp. R. & REGS. 1320-05-01-.11.

608 Important Notice 18-16 - Pallets and Packaging Exemption.

€09 A”bad debt”is as defined in 26 U.S.C. § 166. However, for sales tax purposes, the amount
doesnotinclude financing charges or interest, sales or use taxes charged on the purchase
price, uncollectibleamounts on property that remain in the possession of the seller until the
full purchase price is paid, expensesincurred in attemptingto collect any debt, and
repossessed property. Tenn.Code Ann. 8 67-6-507(e)(3).

610 Tenn. Code Ann. 8 67-6-507(e).
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61 Tenn. Code Ann. § 67-6-301.
612 Tenn. Code Ann. § 67-6-328.
613 Tenn. Code Ann. § 67-6-332.
614 Tenn. Code Ann. 8 67-6-322.
615 Tenn. Code Ann. § 67-6-325.
616 Tenn. Code Ann. § 67-6-308.
677 Tenn. Code Ann. § 67-6-326.
68 Tenn. Code Ann 8 67-6-327.
19 Tenn. Code Ann. § 67-6-333.
620 Tenn. Code Ann. 8 67-6-335.
621 Tenn. Code Ann. 8 67-6-316(a).
622 Tenn. Code Ann. 8 67-6-316(c).
623 Tenn. Code Ann. § 67-6-396.
624 Tenn. Code Ann. § 67-6-390.
625 Tenn. Code Ann. § 67-6-389.
626 Tenn. Code Ann. 8 67-6-303.
627 Tenn. Code Ann. § 67-6-306.
628 Tenn. Code Ann. § 67-6-329.
629 Tenn. Code Ann. 8 67-6-329.
630 Tenn. Code Ann. § 67-6-331.
631 Tenn. Code Ann. § 67-6-392.
632 Tenn. Code Ann. 8 67-6-388.
633 Tenn. Code Ann. 8 67-6-309(a).
634 /d

635> Tenn. Code Ann. 8§67-6-307.
636 Tenn. Code Ann. § 67-6-334.
637 Tenn. Code Ann. § 67-6-329.
638 Tenn. Code Ann. 8 67-6-329.
639 Tenn. Code Ann. § 67-6-310.
640 Tenn. Code Ann. § 67-6-317.
641 Tenn. Code Ann. 8 67-6-323.
42 Tenn. Code Ann. § 67-6-311.
643 Tenn. Code Ann. § 67-6-318.
644 Tenn. Code Ann. 8 67-6-329.
645> Tenn. Code Ann. § 67-6-336.
646 Tenn. Code Ann. § 67-3-339.
647 Tenn. Code Ann. 8 67-6-329.
648 Tenn. Code Ann. § 67-6-329.
649 Tenn. Code Ann. § 67-6-329.
650 Tenn. Code Ann. 8 67-6-329.
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51 Tenn. Code Ann. § 67-6-329.

52 Tenn. Code Ann. § 67-6-329.

653 Tenn. Code Ann. § 67-6-329.

654 Tenn. Code Ann. § 67-6-329.

655 Tenn. Code Ann. § 67-6-329.

656 Tenn. Code Ann. § 67-6-304.

657 Tenn. Code Ann. 8 67-6-319.

658 Tenn. Code Ann. § 67-6-314.

659 Tenn. Code Ann. § 67-6-320.

660 Tenn. Code Ann. 8 67-6-316.

661 Tenn. Code Ann. § 67-6-305.

662 Tenn. Code Ann. § 67-6-312.

663 Tenn. Code Ann. 8 67-6-313.

664 Tenn. Code Ann. § 67-6-324.

665> Tenn. Code Ann. § 67-6-329.

666 Tenn. Code Ann. 8 67-6-337.

67 Tenn. Code Ann. § 67-6-338.

668 Tenn. Code Ann. § 67-6-329.

669 Tenn. Code Ann. 8 67-6-329.

670 Tenn. Code Ann. 8 67-6-395(a).

57T Tenn. Code Ann. 8 67-6-395(b).

672 Tenn. Code Ann. 8 67-6-387(a).

73 Tenn. Code Ann. 8 67-6-387(b).

74 Tenn. Code Ann. § 67-6-329.

675 Tenn. Code Ann. 8 67-6-329.

676 Tenn. Code Ann. § 67-6-329.

677 Tenn. Code Ann. § 67-6-329.

678 Tenn. Code Ann. 8 67-6-329.

79 Tenn. Code Ann. § 67-6-321.

680 Tenn. Code Ann. § 67-6-302.

681 Tenn. Code Ann. 8 67-6-329.

682 TENN. CoMP. R. & REGS. 1320-05-01-.29(2).
683 Tenn. Code Ann. 8 67-6-102(83).

684 TENN. CoMP. R. & REGS. 1320-05-01-.62, .68.
685 TENN. COMP. R. & REGS. 1320-05-01-.62.
686 TENN. ComP. R. & REGS. 1320-05-01-.32(3).
87 Tenn. Code Ann. 8 67-6-102(83)(B)(ii).

688 .Code Ann. 8§ 67-6-102(83)(B)(i).

689 1222 Code Ann. 8 67-6-102(83)(B)(i)(a); TENN.CompP.R. & REGs. 1320-05-01-.04(2).
690 /d
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691 A Streamlined Sales and Use Tax Certificate of Exemption is available on the
Department’s website; when registering, mark “resale” and include your Tennessee sales and
use tax account number.

692 These steps apply to certificatesissued after March 2017. Certificates priorto this date
may not be availablein TNTAP. This does not mean that the taxpayer does not havean
active certificate. In this case, the taxpayer should contact the Departmentat 615-253-0600
and request to havea copy of theresale certificate published to the taxpayer's TNTAP
account.

693 The Commissioner may revoke the registration certificate of any dealer wrongfully
making use of a certificate of resale. In addition to this penalty, itis a misdemeanorto
misuse the certificate of registration and resale certificates for the purpose of obtaining
tangible personal property or taxable services without the payment ofthe Sales or Use Tax
whenit is due. TENN. CompP. R. & REGs. 1320-05-01-.68 (3).

694 Security Fire Protection Co., Inc.v. Huddleston, 138 S.W.3d 829 (Tenn. Ct. App.Dec. 31,
2003).

695 Important Notice - Sales and Use Taxability of Drop Shipment Delivery.

696 Important Notice 22-01 - Drop Shipment Rule Repealed.

697 TENN. Comp. R. & REGS. 1320-05-01-.08(3).

698 Tenn. Code Ann. 8 67-6-507(b).

699 TENN. CoMP. R. & REGs. 1320-05-01-.91(1).

700 Tenn. Code Ann. 8 67-6-102(8)(A).

01 Tenn. Code Ann. § 67-6-102(8)(C).

792 Tenn. Code Ann. 8 67-6-229; TENN. ComP. R. & REGS. 1320-05-01-.09.

%3 Tenn. Code Ann. § 67-6-102(8)(B).

%4 Tenn.Code Ann. §8 67-6-207 and 67-6-301.

%5 Tenn.CodeAnn. § 67-6-219.

706 Tenn. Code Ann. 88 67-6-102(46) and 67-6-206(a).

797 Tenn.Code Ann. 8 67-6-206(b).

%8 Tenn. Code Ann. § 67-6-206(b). TENN. ComP. R. & REGs. 1320-05-01-.40(2).

799 Tenn. CodeAnn. 88 67-6-102(46)(H)-(I) and 67-6-206(a).

719 Tenn. Code Ann. 88 67-6-102(46)(M) and 67-6-206(a).

11 Tenn.Code Ann. § 67-6-322.

71212 U.S.C.§ 1768; Tenn.Code Ann. 8§ 45-4-803.

713 Tenn. Code Ann. 88 67-6-102(46)(K) and 67-6-206(c).

714 Tenn. Code Ann.§ 67-6-389.

715> Tenn. Code Ann. § 67-6-330(a)(16).

/16 Tenn.Code Ann. § 67-6-356.

/17 Tenn.Code Ann. §8§ 67-6-308 and 67-6-329(a)(4).

/18 See Important Notice 16-03 - Diplomatic Tax Exemption Cards.

719 Tenn. Code Ann. 8 67-6-102(16).
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720 Tenn. Code Ann. 88 67-6-219(a) and 67-6-702(e).
721 Tenn. Code Ann. § 67-6-331. Important Notice 04-25 - Vehicles and Trailers used in

Interstate Commerce.

22 Tenn. Code Ann.§ 55-4-113.

/23 T.L. Herbert& Sons, Inc.v. Woods, 539 S.W.2d 28 (Tenn. 1976) (finding that a tow boat used
only on Tennessee waters was used entirely in interstate commerce because all of the cargoes
it transported either originated at or were destined for a point outside of Tennessee).

724 See 49 U.S.C. § 13506(a)(6). While there are certain agricultural items that a vehicle could
haul that would prevent it from qualifying for this exclusion from federal regulation (see 49
C.F.R. 8372.115 for a list of these items), most of these type cases will involve the hauling of
qualifyingitems, such as grain, cotton, tobacco, fruits, and vegetables.

725 Tenn. Code Ann. §8 55-4-105 and 55-4-113.

26 Tenn.Code Ann. § 67-6-302.

727 Tenn.Code Ann. 8 67-6-302(a).

728 Tenn. Code Ann. § 67-6-349(a).

729 Tenn.Code Ann.8 67-6-340(a).

739 Tenn. Code Ann. §§ 67-6-321 and 67-6-313.

31 Tenn. Code Ann. § 67-3-1405.

732 Tenn. Code Ann. 88 67-6-102(46)(H)-(1) and 67-6-206(a).

733 Tenn. Code Ann. 88 67-6-102(46)(H)(i)(a)-(d).

734 Tenn. Code Ann. 8 67-6-102(46)(H)(i).

735 Tenn. Code Ann. 8 67-6-102(46)(H)(ii).

736 Tenn. Code Ann. § 67-6-102(46)(M).

/37 TENN. ComP. R. & REGS. 1320-05-01-.128.

738 Tenn. Code Ann. § 67-6-322.

739 26 U.S.C. 8 501(c)(5).

740 26 U.S.C. 8 501(c)(13).

741 TENN. CoMP. R. & REGS. 1320-05-01-.51(1).

742 See also Car Services Inc. d/b/a Budget Rent-a-Car v. Tidwell, unreported, (Tenn. 1976).
743 TENN. Comp. R. & REGS. 1320-05-01-.51(2).

744 Tenn. Code Ann. 8 67-6-322(h).

745 Tenn. Code Ann. § 67-6-229. TENN. ComP. R. & REGS. 1320-05-01-.64.

746 12 U.S.C. § 1768; Tenn. Code Ann. § 45-4-803.

747 TENN. COMP. R & REGS. 1320-05-01-.24.

748 Tenn. Code Ann. 8 67-6-102(22).

749 Tenn. Code Ann. 8 67-6-102(81).

730 As defined in Tenn. Code Ann. 8 67-4-2004.
751 Tenn. Code Ann. 8 67-6-102(81).

752 /d
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753 Tenn. Code Ann. § 67-6-206(c).

754 Tenn. Code Ann. 8 67-6-389(a).

755 Tenn. Code Ann. § 48-103-102(1).
756 Tenn. Code Ann. § 67-6-389(c).

757 Tenn. Code Ann. 8 67-6-389(e).

758 Tenn. Code Ann. 8 67-6-330(a)(16).
739 Tenn. Code Ann. 8 67-6-356.

760 Tenn. Code Ann. § 67-6-308.

761 Tenn. Code Ann. § 67-6-329(a)(4). TENN. ComP. R. & REGs. 1320-05-01-.55.

762 See Important Notice #16-03 - Diplomatic Tax Exemption Cards.

763 Tenn. Code Ann. § 67-6-323.

%4 When the property is either sold in the containers, sacks, bags, or bottles directly to the
consumer or when such useis incidental to the sale of the property for resale.

765 Tenn. Code Ann. 8 67-6-329(a)(3).

766 Tenn. Code Ann. § 67-6-102(107).

767 Tenn. Code Ann. § 67-6-102(99).

768 Tenn. Code Ann. 8 67-6-102(107).

769 Tenn. Code Ann. § 67-6-329(a)(17).

770 TENN. ComPp. R. & REGs. 1320-05-01-.32(3) (2008). See also CAO Holdings, Inc.v. Trost, 333
S.W.3d 73, 85 (Tenn. 2010).

7T Tenn. Code Ann. 8 67-6-329(a)(10).

/72 TENN. ComP. R. & REGS. 1320-05-01-.46 (“Rule 46"). Note that the “biweekly or more
frequent basis/every fourteen days” languagein Rule 46 has been superseded dueto the
enactment of Public Chapter 473 (2019), which expanded the periodicals exemption to
include “periodicals. . . distributed no less frequently than monthly.”

/73 Tenn. Code Ann. § 67-6-320.

774 Tenn. Code Ann. 8 67-6-102(35).

77> Tenn. Code Ann. 8 67-6-102(75).

776 Tenn. Code Ann. 8 67-6-314(2).

777 Tenn. Code Ann. 8 67-6-102(36)(A).

778 Tenn. Code Ann. 8 67-6-314(6).

779 Tenn. Code Ann. 8 67-6-102(61).

780 Tenn. Code Ann. 8 67-6- 314(1).

781 Tenn. Code Ann. § 67-6-102(78)(A).

82 Tenn. Code Ann. § 67-6-316.

783 Tenn. Code Ann. 8 67-6-316(c).

784 Tenn. Code Ann. 8 67-6-314(3).

785> Tenn. Code Ann. 8 67-6- 314(4).

786 Tenn. Code Ann. 8 67-6- 314(5).

787 Tenn. Code Ann. 8 67-6-314(7).
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788 Tenn. Code Ann. 8 67-6-314(8).

789 Tenn. Code Ann. 8 67-6-319(a).

790 Tenn. Code Ann. 8 67-6- 319(b).

791 Tenn. Code Ann. 8 67-6-314(10).

792 See Important Notice 15-07 - Exemption for Diabetic Testing Supplies.

793 TENN. CoMP. R. & REGS. 1320-05-01-.17 and .47. Tenn. Code Ann. 8 67-6-335.
794 TENN. CoMP. R. & REGS. 1320-05-01-.26.

95 Tenn. Code Ann. § 67-6-343. Use of the motorvehiclesin this state subsequent to
purchase, but prior to removal from the state, within the three-day period does not
constitute ause subject to tax.

796 Tenn. Code Ann. 88 55-3-101(c)(2) and 55-8-101(45).

797 Tenn. Code Ann. § 67-6-345.

98 Tenn. Code Ann. § 67-6-313(h). EffectiveJanuary 1, 2016, the 15-day grace period for
removal of the aircraft without the payment of tax was changed to 30 days.

799 Tenn. Code Ann. § 67-6-346.

800 Tenn. Code Ann. 8 67-6-507(i).

801 Tenn. Code Ann. § 67-6-507(j).

802 Tenn. Code Ann. § 67-6-346.

803 See Letter Ruling# 11-61.

804 TENN. Comp. R. & REGS. 1320-05-01-.102.

805 TENN. CoMP. R. & REGS. 1320-05-01-.78(1).

806 TENN. CoMP. R. & REGS. 1320-05-01-.78(2).

807 Tenn. Code Ann. § 67-6-206(a). See also Bowater North America Corp. v. Jackson, 685S.W.2d
637 (1985).

808 Tenn. Code Ann. 8 67-6-102(46)(A)(i).

809 /d

810 Tenn. Farmers’ Coop. v. State ex rel. Jackson, 736 S.W.2d 87, 91-92 (Tenn. 1987).
811 Tenn. Code Ann. 8 67-6-102(46)()).

812 Beare Co. v. Tenn. Dep't of Revenue, 858 S.W.2d 906, 908 (Tenn. 1993).

813 Tenn. Code Ann. 8 67-6-329(a)(12). TENN. ComMP. R. & REGs. 1320-05-01-.40.

814 Tenn. Code Ann. 8 67-6-102(46)(A)(i).

815 Tenn. Code Ann. 8 67-6-102(46)(A)(ii).

816 See Letter Rulings 97-38, 00-46, and 20-05.

817 Tenn. Code Ann. 8 67-6-329(a)(12).

818 TENN. CoMP. R. & REGS. 1320-05-01-.40.

819 Tenn. Code Ann. 8 67-6-206(b).

820 Tenn. Code Ann. § 67-6-704; TENN. Comp. R. & REGS. 1320-05-01-.15.

821 Note that while Tenn. Code Ann. § 67-6-702(b) provides for two different reduced local
rates for watersold to a manufacturer, either 1/3% or 0.5%, depending on whetherthe
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normallocal rate for that jurisdiction is more than or less than 1%, thereis no local rate in
Tennesseethatis currently below 1%. Therefore, the only reduced local rate applicable at
thistime is 0.5%.

822 Tenn. Code Ann. § 67-6-206(b)(3).

823 AFG Industries, Inc.v. Cardwell, 835 S.W.2d 583 (Tenn. 1992) (Note, however, thatin 1993, a
specific exemption was added for the electricity used in this process for the production of
heat-treated glassunder Tenn. Code Ann. § 67-6-206(b)(5); thus, because AFG was producing
glass, it would be exempt today).

824 Id. at 586.

825 Tenn. Code Ann. § 67-6-206(b)(4).

826 Tenn. Code Ann. § 67-6-206(b)(5).

827 Tenn. Code Ann. 8 67-6-206(b)(7).

828 Alley-Cassetty Coal Co., Inc.v. Johnson, Not Reported in S.W.3d (2005). Alley-Cassetty Coal Co.,
Inc. v. Johnson, No.M2003-02327-COA-R3CV, 2005 WL 729180, at *6 (Tenn. Ct. App. Mar. 29,
2005).

829 Id. at 6-7.

809 The court did not consider whetherthe taxpayer in Beare Co. fabricated products because
the company did not produce the food products that it blast froze and maintainedin a
frozen state.

831 Begre Co., 858 S.W.2d at 907.

832 /d

833 /d

834 /d

835 Id.at 908. The court considered the following cases: Comm'r of Carroll Cnty.v. B.F. Shriver

Co., 146 Md. 412, 126 A. 71 (1924) (corn husked, sorted, washed, cut from the cob, and
canned); Stokely-Van Camp, Inc. v. State, 50 Wash.2d 492, 312 P.2d 816 (1957) (vegetables
sorted, cleaned, cut, blanched, packaged, and frozen); Bornstein Sea Foods, Inc. v. State, 60
Wash.2d 169, 373 P.2d 483 (1962) (filleting, packaging, and freezing fish); Perdue Foods, Inc. v.
State Dept. of Assessments, 264 Md. 672, 288 A.2d 170 (1972) (chickens slaughtered, dressed,
packaged, and cooled); Bain v. Dept. of Revenue, 293 Or. 163, 646 P.2d 12 (1982) (production
of fish using “mechanical, chemical and electronic processes”); Fischer Artificial Ice & Cold
Storage Co. v. lowa State Tax Comm'n, 248 lowa 497, 81 N.W.2d 437, 441 (1957).

836 Id. at 909.

837 /d

838 /d

83% Tenn. Code Ann. & 67-6-507. TENN. CoMmP. R. & REGs. 1320-05-01-.91.
840 /d

841 Tenn. Code Ann. § 67-6-507.

348 |Page



TN [pe—

'Revenue

842 /d

843 Tenn. Code Ann. 8 67-6-510(a).

844 Tenn. Code Ann. 8 67-6-507(d).

845 TENN. CoMP. R. & REGS. 1320-05-01-.52(1).

846 /d

847 TENN. CompP. R. & REGS. 1320-05-01-.52(2).

848 Tenn. Code Ann. 8 67-6-346.

849 | etter Ruling 20-05.

850 Tenn. Code Ann. § 67-6-346.

851 Tenn. Code Ann. 8 67-6-507(e).

852 Tenn. Code Ann. § 67-6-507(e)(3).

o Ct. 2016) for more detailed
854 See Sears, Roebuck & Co. v Roberts, 2016 WL 2866141 (TN. App. Ct.
information.

855 Tenn. Code Ann. § 67-6-224.

856 Tenn. Code Ann. 88 56-1-102(2) and 67-6-224.

857 Tenn. Code Ann. § 67-6-224(b)(3).

858 Tenn. Code Ann. 8 67-6-224(b)(1).

859 Tenn. Code Ann. § 67-6-224(b)(7).

860 Tenn, Code Ann. § 67-6-224(b)(10).

86T Tenn. Code Ann. 8 67-6-389(e).

862 Tenn. Code Ann. § 67-6-224(b)(5).

863 Tenn. Code Ann. § 67-6-224(b)(2).

864 Tenn. Code Ann. 8 67-4-2004(3).

865 Tenn. Code Ann. 8 67-6-389.

866 Tenn. Code Ann. 8 67-6-224(f).

867 Tenn. Code Ann. § 67-6-389.

868 Tenn. Code Ann. § 67-6-355(a).

869 /d

870 Tenn. Code Ann. 8 67-6-355(b).

871 Tenn. Code Ann. 8 67-6-349.

872 Tenn. Code Ann. § 67-6-341(c)(1).

873 Tenn. Code Ann. 8 67-6-341(c)(2). .
874 See Letter Ruling 13-11 for a more thorough analysis.
875 Tenn. Code Ann. 8 67-6-357(a).

876 Tenn. Code Ann. 8 67-6-357(b).

877 Tenn. Code Ann. § 67-6-357(c)(1).

878 Tenn. Code Ann. § 67-6-357(c)(2).

879 Tenn. Code Ann. 8 67-6-394(a).

880 Tenn. Code Ann. § 67-6-394(b).
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881 See Tenn. Code Ann. 8 55-17-123(b)(2) for moreinformation on the definition of a
qualified motorvehicle manufacturer.

882 Tenn. Code Ann. 8 67-6-394(c)(1).

883 Tenn. Code Ann. 8 67-6-102 (9)(C).

884 TENN. ComP. R. & REGS. 1320-05-01-.32(3) (2008); see also CAO Holdings, Inc.v. Trost, 333
S.W.3d 73, 85 (Tenn. 2010).

85 CAO Holdings v. Trost, 333 S.W.3d 73, 86 (Tenn.2010) (internal citations omitted).

886 Tenn.
887 Tenn.
888 Tenn.
889 Tenn.
890 Tenn,
.CodeAnn
892 Tenn.
893 Tenn.
894 Tenn.

891 Tenn

CodeAnn
CodeAnn
CodeAnn
CodeAnn
CodeAnn

Code Ann
Code Ann
Code Ann

.8 67-6-313(h); Affidavit of Transfer of Aircraft.

.8 67-6-313(c)(2)(A).

. § 67-6-313(c)(2)(B).

.8 67-6-313(c)(2)(C).

.§ 67-6-207(e).

.§ 67-6-210(c).

. § 67-6-406.

. § 67-6-345; Affidavit of Sale to Non-resident Purchaser.
.§ 67-6-202(c).

895 Important Notice 17-17 - Filing Changes for Vending Sales. Vending machine operators
are no longerrequired to have a separatevending- only sales tax account in TNTAP to report
sales of merchandise sold through vending machines.

896 Tenn. Code Ann. 8 67-6-702(h).

897 TeNN. Comp. R. & REGS. 1320-05-01-.90.

898 Important Notice 17-17.

899 Generally, 1.5% on gross receipts; tobacco 2.5%.

%0 Important Notice 03-14.

%1 Tenn. Code Ann. § 67-4-506.

902 Tenn. Code Ann. § 67-6-202(c).
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